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Quality Assurance Evidence 

C 

Technical Contract Management 0@ce 
Vint Hill Farms Station, ton, Virginia

I 

Introduction 
Some of the most common contract claims against the 

government involve allegations of defective specifica
tions, improper inspection, interference, and impos
sibility. Performance difficulties attributed to ' these 
causes may result from defective quality assurance during 
manufacture. If defective quality assurance' can be 
proven, the government will prevail. 

Quality assurance evidence can be a contractor's 
"Achilles' heel." Quality programs are time-consuming, 
expensive, and often unpopular. When cost and schedule 
difficulties arise, quality often is perceived to be the 
cause of the problem or an impediment to rapid recovery. 
Quality standards and procedures are the first to suffer 
when trouble arises because quality is never expedient. 
The need to ship a product on time and within budget 
often tempts a contractor to skip a test, fail to retest after 
repair, use defective or marginal material, pass poor 
workmanship, not record a failure, or employ poorly 
trained or incompetent labor.1 This type of misconduct is 
difficult to detect and may precede contract losses or 
default. Less flagrant behavior, however, often results in 
damaging admissions contained in contractor quality rec
ords and responses to government corrective action 
requests. 

This article discusses how government contract trial 
attorneys may use quality assurance evidence in litiga
tion. The approach may be adapted by procurement and 
adversary proceedings attorneys to avoid, or better pre
pare for, disputes. This article also explains what quality 
assurance evidence exists, where to find it, and how to 
use it. 

Use of Quality Assurance Evidence 
Quality assurance evidence is used in'two ways. First, 

it can be employed as a stand-alone defense. Product con
formance with design and performance requirements is 
not the only condition for acceptance under government 

contracts. The product also must be manufactured under 
certain controls. All govement  contracts contain some 
form of quality assurance requirement that is independent 
of product performance. If contractually required quality 
assurance controls are lacking, the product is defective 
even if it works: I 

1 
The government uses statistical sampling for accept

ance inspection and testing. Product uniformity-the 
assumption upon which statistical sampling is based-is 
assured by the contractor's quality controls. I Without 
proper quality control, statistical sampling is  untrustwor
thy, which leads to a lack of confidence in the product. 
The govemment relies upon its own in-process inspection 
and the contractor's quality assurance documentation to 
verify product conformance and uniformity. If quality 
assurance controls, such as inspection and testing, are not 
performed or documented properly, the product may be 
rejected, regardless of successful performance in sam
pling inspections.* Poor workmanship-a majok quality 
issue undetected by functional testing-likewise is a 
basis for rejection, irrespective of performance. Non
compliance with contract quality assurance requirements, 
therefore, provides an independent basis fok, and a 
defense to, improper default or constructive change 
allegations. 

The second use of quality assurance evidence involves 
rebutting underlying assumptions and elements of proof 
or establishing concurrent causes.3 Many disputes involve 
allegations of defective design and specifications, impos
sibility, interference, or over-inspection. 'Quality 
assurance evidence can rebut the underlying assumptions 
or elements of these theories of recovery. For example, 
an allegation of defective design assumes that the con
tractor properly followed the specifications. Testing this 
assumption focuses not on design, but on the contractor's 
manufacturing practices. Defective testing and inspection, 
poor workmanship, incompetent employees, marginal or I 

defective material, and defective processes can cause a I 
. design to fail.' If the government can prove that quality 

'Quality assumceevideMe may lead to findingsof fraud 'Ihe aim of this defense, however, is not to build Ifraud case. Rather, tkobjective in usingthis 
evidence is to winon the merits. Premature unruppcated dkgaticm of budcan hurt the govermncnt m01c than they can help. ufomdd,of- evidence 
offmudcpnnotbeignared 
2See VIZ Mfg. Co.. ASBCANo. 17,787, 78-2 BCA 1: 13.469, mt 65.868: 

?he quality prognm urd the manufacture of end items aecessanly form ul integralpmcesq both .req d y  esMtial to delivery
of g o o d s r n e e t i n g ~rpeciticatians ud clrawings It i s u s e k  to1 buyer.espdally under1 amtract mllowing inspectionby
sampling ud more especially under. ambad familitaryodnancc mffecting life ud limb. to receive thc end ltenrs prachasedif 
there is 110 lg lw~that t l q  mact the spifications and drawings. It is the function ofthe mtxactar*s quality program to 
providethatrmrrpncc 

3~ govermnent isnot liable fadamage it causes ifm independen! arconcumat causzexisis outside ofgovenrmmt oonbol. See Wdedich  ContradingCo. 
V. united States, 351 F2d 956 (U.c1. 1mCamnerce Int'l CO. v. United States, 338 F2d 81 (U.a.1964); Umpqua Marine Ways, h.,ASBCA No. 
29535 99-3 BCA q 22@9. 
4 o o v e r m n e n t ~ c a ldata packagestendtobeimperfect-- marginal. See hfra notes 14-20 and rceanpanyingtext. To mala? them workrrquirrs' 
talent, and proper manufachrring pmcuhrs, and proper mtmls.Q.aality problems CM makc the diffeRnce between acceptable perfamince pnd default. 
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that determine sample sizes as well as acceptance and 
rejection criteria. UILSTD-lO5E will specify how many 
major.and minor defects are allowed in a lot for accept
ance. Even if only one critical defect is discovered, how
ever, it always will cause lot rejection. Because the AQL 
ls applicable only to lots-not to individual units=-an 
individual item may be rejected for any defect? DCAS 
uses AQLs, MILSTD-l05E,and data package require
ments to conduct acceptance or preshipment inspection 
and testing. 

Unlike the government, the contractor uses both 100% 
inspection and sampling. Accordingly, each individual 
product is inspected prior to formation of production lots. 
Once the product is put into lots, however, subsequent 
contractor inspection is performed by sampling. If either 
the contractor or the government rejects a lot based on 
sampling inspection, the contractor must “screen”-that 
is, perform a 100% inspection-of the lot for the defect 
that caused rejection. Unfortunately, screening is time
consuming and expensive; it therefore contributes to the 
temptation for contractors not to record failures. 

The Procuring Contracting W c e r  

The Army purchases its major supplies through the 
AMC‘s five centralized commodity commands.= Each 
command has a common organization. The contracting 
officer may look to large organizations in engineering, 
quality, logistics and funding for support. Each command ,’ 
has a directorate dedicated to quality assurance-a prod
uct assurance directorate (PAD). Within the PAD are 
quality assurance engineers and quality assurance special
ists, as well as specialists in many other disciplines 
related to product quality. Most contracts require quality 
assurance review and will have a quality assurance 
engineer or specialist assigned to assist the contracting 
officer in quality matters. On larger contracts, the quality 
assurance engineers and specialists will visit contractor 
plants and deal directly with the contractor and DCAS. 
These interactions generate trip reports, inspection and 
test data, and memoranda to the contracting officer. The 
visits also give the participants personal knowledge of in
plant activity. The resulting product assurance files at the 
PAD are one source of quality assurance evidence. 

Contracting officer files are another source of quality 
assurance evidence. Show-cause and cure notices are of 

particular interest. The contracting officer issues, or 
authorizes the ACO to issue,show-cause or cure notices. 
The show-cause notice should be issued if termination 
based on failure to deliver is conte!mplated.26 The cure 
notice must be issued if termination based on failure to 
make sufficient progress or failure to perform other con
tract requirements is contemplated.27 Normally, other 
correspondence will precede either notice. These notices 
invariably will prompt the contractor to generate internal 
memoranda and correspondence to the government, either 
of which may contain admissions. 

Defense Contract Administrative Service 

Unlike the centralized procuring commands of the indi
vidual armed services, DCAS has offices across the coun
try supporting all government contracts. DCAS inspectors 
provide the comprehensive surveillance of contractor 
activities-sometimes on a daily basis-that the govem
ment requires. 

Because of its decentralized operation, DCAS has a 
uniform contract administration program that it calls P r e  
curement Quality Assurance (PQA). The DCAS “bible,” 
the Defense Supply Agency Manual 8200.1 (DSAM 
8200.l), Defense In-Plant Quality Assurance Program, 
describes DCAS‘S responsibilities and procedures. The 
DCAS inspectors who are primarily responsible for in
plant quality assurance are the quality assurance repre
sentatives (QARs) and quality assurance specialists 

, 

(QASs). An understanding of DCAS’s in-plant functions F 

i s  crucial to effective location and use of quality 
assurance evidence. z 

DCAS acts in all phases of contract administration, 
from preaward surveys to acceptance of product. During 
contract performance, DCAS inspectors, QARs, and 
QASs conduct the inspections specified by DSAM 
8200.1. CAS’Smast significant in-plant quality assurance 
activities are referred to as “procedures review,’. “pro
cedures evaluation,” ‘*product verification inspection” 
and “corrective action.” DCAS conducts these inspec
tions during manufacture. DCAS also conducts preship
ment and acceptance inspections, as well as tests on the 
finished product. 

An important distinction between DCAS and the con
tracting officer’s inspectors is that DCAS inspectors are 

=Although AQLs can be applied to units.Anny specifications fypically classify a unit of the product ueither defective or nondefcctive and apply the 

AQL only to lots. 


=See H C H Enter., ASBCA No. 26864.862 BCA 118,749, at 94,711; MIL-STD-lOSE,para. 4.4.2 (“The selection or use of an AQL shall not imply 

that the contractor has the right to supply m y  defective unit of product.”). Assume Isample of eight from a lot of 100 units is specified and the AQL 

allows lot acceptance on one defective Item md rejection on two defective items. If one defective unit is found, the defective unit is rejected and 

returned to the contnctor even though che lot is accepted. 


=The commandb ue the Missile Command (MCOM); Armament., Munitions, md Chemical Command (AMCCOM); Communications-Electronics 

Command (CECOM); Aviation Systems Command (AVSCOM). m d  Tank-Automotive Command (TACOM). 7 


”PARS 49.402-3(c), 49.402-3(e) 

”Id. 49.402-3(d) 
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located at or near the contractor’s plant, whereas the con

tracting officer’s quality specialists are located at the 

command and must travel to the contractor’s plant. Oeog


/1 
raphy alone explains the significance of DCAS evidence. 


DCAS In-Plant Quality Assurance 

DCAS “procedures review” (PR) is the evaluation of 
the contractor’s written quality assurance procedures.= A 
DCAS inspector will read the contractor’s quality manual 
and procedures, and comment on their acceptability. 
“The contractor is given wide latitude in the develop
ment of written quality procedures to implement the 
requirements for a quality program or inspection sys
tem.”29 DSAM 8200.1 authorizes the inspector formally 
to notify a contractor of the “acceptability (as opposed to 
approval) of the procedures.”m DOD Handbooks H-50, 
EvaIuation of u Contructor’s Quality Program,31 and 
H-5 1, Evaluation of a Contractor’s Inspection System,32 
provide guidance to both DCAS and contractors. PR will 
generate evidence of the process of developing an accept
able written quality or inspection system. Once in place, 
the contractor must follow its procedures.33 

DCAS “procedures evaluation’. (PE) involves verify
ing that the contractor is following its written quality and 
inspection procedures.~Oovemment inspectors actually 
observe work being performed and compare it to written 
procedures and work instructions. How frequently proce
dures are evaluated depends upon where the government 
inspectors are assigned. If inspectors are assigned at the 
plant, PE may be conducted frequently. If not stationed at 
the plant, inspectors may conduct PE during visits to 
accept the product. PE is a significant source of evidence 
because it documents whether or not the contractor is 
complying with its own procedures. Any contractor can 
have a good paper program; PE, however, determines 
how serious a contractor is about implementing its pro
grams. When DCAS PE uncovers a deficiency, it is docu
mented and corrective action is required. 

DCAS “product verification inspection.’ (PVI) con
sists of actual hardware inspection and testing by DCAS 

“DSAM 8200.1 pt. 2. 

mid. para. 4-202d. 

”’Id. pare. 4-202h 

3’Dep’t of Defense Handbook H-50 (1988). reprinted In DSAM 8200.1. 

aDep’t of Defense Handbook H-51 (1988). reprinted In DSAM 8200.1. 

inspectors using the TDP’s quality assurance require
ments,3s PVI consists of initial product inspection (PI) 
and either intensified product verification (IPV) or 
reduced product verification 0.&wernment inspec
tors conduct IPI as early as possible. If IPI uncovers defi
ciencies, intensified surveillance-including IPV
monitors correction. If IPI demonstrates compliance with 
the specifications, RPV will follow. The system’s ability 
to shift in and out of IPV and RPV is consistent with the 
sampling specification’s reduced, normal, and tightened 
inspection procedures.36 PVI activities are valuable 
sources of evidence because they deal directly with pro
duction at all levels-from piece or part, through assem
bly, to finished product. PVI complements PE and 
determines whether a contractor’s product complies with 
the specifications. When a DCAS PVI uncovers a defi
ciency, it is documented and corrective action is required. 

The most valuable evidence generated by DCAS in
plant activity i s  the “corrective action.”37 Whenever 
DCAS finds a deficiency, a corrective action must be 
issued. Four main corrective actions are defined in 
DSAM 8200.1-methods A, B, C, and D. 

Method A consistsof making an on-the-spot correction 
for minor deficiencies not requiring follow-up in cases in 
which correction as to cause can be accomplished imme
diately. Action may be noted on the back of DD Form 
1711, Observation Record. 

Method B consists of issuing the contractor a written 
notice of deficiency, DD Form 1715, Quality Deficiency 
Record (QDR), for defects requiring correction a s  to 
cause. Examples are noncompliance with written proce
dures; rejection of the product by the government; and 
critical or major defects noted during PVI, PE, or other 
inspections. The contractor must respond by identifying 
the cause and corrective action taken on the back of the 
DD Form 1715. QDRs are numbered sequentially by year 
and should indicate which type of inspection uncovered 
the deficiency. For example, if the fifth QDR issued dur
ing ‘1990 was a result of PVI, it would be QDR number 
PVI-90-5. 

=The mtrador may change its W u r e s  to match practices. but its Written procedures md actual practice must match. 

YDSAM 8200.1 pt. 3. A Product Oriented PE (POPE) llso exists, which uses product oonfonnance inspections to evaluate adequacy of and cam
pliancc with written procedures. 

e =Id. pt. 4. 

36MIL-STD-105E,
para. 4.7 

’”DSAM 8200.1 pl. 5. 
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Method C tequires a formal written notice to the con
tractor’s top management because of serious quality ptob
lems. Examples are an excessive number of method B 
corrective actions or a failure to correct repetitive 
deficiencies. 

Method D is employed if a contractor cannot, or will 
not, comply with contract requirements. The inspector 
will request the ACO authority to stop all inspection. If 
the ACO agrees, he or she will request authority from the 
contracting officer. Cessation of inspection effectively 
will shut down a plant. The contractor rapidly must cor
rect the problems or face default. If the government’s 
decision to impose a method D corrective action is not 
justified, however, it may be considered a breach of 
contract. 

QDRs, which result from method B corrective actions, 
identify deficiencies and document the contractor’s 
response. Method C and D corrective actions indicate 
serious quality problems. The number and type of correc
tive actions alone can be important. Quality trends may 
become apparent if repetitive deficiencies exist after 
promised corrective action. A chronological compilation 
of corrective actions will provide trend evidence. The 
effectiveness of corrective action will disclose a contrac
tor’s true attitude about quality and provide powerful evi
dence. These records can rebut over-inspection claims 
because contractor employees indicate agreement with 
DCAS findings on QDRs. Failures to follow procedures 
and work instructions will evidence carelessness or dis
regard for quality. Repetitive deficiencies tend to prove 
the contractor’s inability to correct and prevent defects; 
they also tend to establish a lack of control over proc
esses, inspections, and tests. A contractor’s paper pro
gram and rhetoric create a vision of a quality operation. 
DCAS inspection documentation, however, will aid in 
determining if that vision is reality or an illusion. 

The Quality System Review (QSR) and Contractor 
Improvement Program (CIP) ace management tools used 
by DCAS to ensure that the contractor resolves quality 
problems. The QSR is conducted by a team from DCAS 
and possibly contracting officer representatives, who per
form an in-depth review of a contractor’s total quality 
system. The QSR team records deficiencies discovered 
using QDRs. The team makes recommendations to the 
contractor aimed at attaining an acceptable quality sys
tem. The CIP involves DCAS management’s keeping a 

list of contractors needing improvement. DCAS manage
ment reviews the list periodically-usually monthly-and 
works with contractors to have their names removed from 
the list. 

r‘ 
In addition to inspection during production, DCAS has 

many other responsibilities. DCAS inspectors monitor 
first article testing and should recommend approval, con
ditional approval, or disapproval to the contracting 
officer.38 DCAS inspectors comment on engineering 
change propals,39 nonconforming materials,& and other 
actions covered in DSAM 8200.1. All of this activity 
generates evidence. 

DCAS Documents 

DCAS apparently has a form for everything; therefore, 
knowing the forms helps in finding and organizing DCAS 
evidence. Remember, DCAS is a DOD organization and 
most DCAS documents are found only in DCAS files
not in PCO files. Trial attorneys must review DCAS files 
separately. The most important DCAS forms containing 
evidence are listed below.41 

DD Form 250, Material Inspection and Receiving Report. 
Contractors submit this document with the product to be 
shipped. A DCAS inspector’s signature on the DD Form 
250 is required for shipment and payment. 

DD Form 1222, Request for and Results of Tests. DCAS 
inspectors use this document to record the results of 

PDCAS test surveillance. For example, it is used to record 
DCAS’s observations of contractor first article testing 
and includes DCAS’s recommendation to the contracting 
officer concerning first article approval, conditional 
approval, or disapproval. 

DD Form 1232, QAR’s Correspondence. This is a flex
ible form used by an inspector to “transmit PQA 
actions.”4* It is DCAS’s equivalent of a memorandum. 

DD Form 1711, Observation Record. DCAS inspectors 
record the results of PE, PVI, and any other QA observa
tions on this form. It contains specific quantification of 
defect information. 

DD Form 1715, Quality Deficiency Record. This form is 
probably the single most important quality assurance doc
ument. On it, the inspector records quality deficiencies 
and requires the contractor to take corrective action-in 

%See Id. 0 VI, i t  57 (“Fmt Micle Approvals.. ..disapprovalwill always be recommended whenever any nonconformance in the first article units of 
deviation from the f M  uticle ipproval test procedures is observed”). This policy is inconsistent with the right to conditional approval and arguably 
unwise. Fortunately, irecommendation of disapproval from DCAS is not binding on the conlracting offieer who properly will consider and grant 
conditional approval if lustifid. 

Sgold. 0 Vn. 

mold. I VIII. ,
4lMany other DCAS form exist; however, the forms listed here are the ones most valuable in litigation. 

“DSAM 8200.1 pt. 16. PWU. 9-1601. h 
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particular, “method B” corrective action. On the back is 
space for the contractor’s response, which should include 
the cause of the deficiency and the corrective action 

f i  taken. 

DD Form 1901, Plant Visit Request/Report. This is 
another flexible form used to record plant visit observa
tions by DCAS personnel. Although anyone may use this 
form, it usually is filled out by personnel not assigned to 
the facility, such as superyisors, industrial specialists, and 
DCAS engineers making periodic visits. 

DD Form 2019, Corrective Action Log. DCAS inspectors 
use this form to keep track of, In tabular format, correc
tive actions and suspense dates. It is an instant index of 
corrective actions. 

Hypothetical: Contract Administration 
To illustrate DCAS in-plant quality assurance and the 

use of DCAS forms, assume a contract for printed circuit 
boards.The contract requires a first article and specifies a 
MILQ-9858A quality system. The production rate is not 
high enough to assign a full-time DCAS inspector to the 
plant. Consequently, an “itinerate inspector” from the 
local DCAS resident office is assigned responsibility. 

While the first article units are being manufactured, the 
contractor submits its quality manual and procedures to 
both DCAS and the PAD supporting the contracting 
officer. The DCAS inspector conducts a PR and finds the 

,-	 quality manual acceptable. The results of the PR are 
transmitted to the contractor either in a letter or on a DD 
Form 1232, QAR’s Correspondence. 

The frrst article circuit boards are manufactured and 
ready for testing. The contract requires the contractor to 
conduct the testing and submit a report to the contracting 
officer. The government is notified that the first article 
testing is about to commence and the DCAS inspector 
visits the plant to observe testing. The inspector observes 
first article testing and records his observations and rec
ommendations on DD Form 1222, Request for and 
Results of Tests, which is sent to the contracting officer. 
He also may fill out a DD Form 1901, Plant Visit 
Requesmeport, which is kept in DCAS files. The inspec
tor noted workmanship defects and improper stress relief 
in component leads on the first article units, but recom
mended conditional approval based upon the contractor’s 
promise to solve the problem. The first article is 
approved conditionally by the contracting officer, and 
production commences. 

After several months, the inspector visits the contractor 
to perform PE, PVI, and IPI. The inspector takes the 
work instructions on component mounting and observes a 
worker mount components on circuit boards.The worker 
has a current copy of the work instructions, which are 

being followed. The inspector then moves down the pro
duction line to the final 100% visual inspection station to 
conduct PVI. The inspector selects several boards and, 
using the data package drawings, inspects them under a 
four-power halo light. The inspector frnds several boards 
with “cold” solder joints-a major defect. The inspector 
informs the contractor’s quality manager, who agrees 
with the inspector’s assessment, and the boards are 
rejected. The inspector institutes a method B corrective 
action by making a QDR This first QDR, for failing a 
PVI, will receive the number PVI-90-1. The inspector 
makes the QDR by completing an ‘observation Record, 
DD Form 1715, which documents the incident; he then 
gives the form to the contractor’s quality manager. An 
entry also is made on the Corrective Action Log, DD 
Form 2019, which indicates that the contractor’s response 
is due in seven days. As he is leaving the plant, the 
inspector notices contaminated solder flux at one solder 
station. The,contractor immediately replaces the flux, 
correcting the problem. Accordingly, the inspector will 
record a method A verbal corrective action on the DD 
Form 1711, Observation Record. 

The contractor’s response to the QDR states that the 
cold solder joints were caused by a defective soldering 
iron at one station and that the iron was replaced. The 
response is accepted and the action is closed. The Correc
tive Action Log, DD Form 2019, is annotated with the 
date of contractor response and the fact that the action 
was closed. 

Twomonths later, the first lot of one hundred boards is 
ready for delivery. The contractor requests acceptance 
inspection and the DCAS inspector Visits the plant. Using 
the data package, AQIs, lot size, and MILSTD-IOSE, 
the inspector randomly selects eight circuit boards. The 
inspector visually inspects the boards and observes a con
tractor technician performing electrical tests. Two of the 
eight boards fail to meet voltage requirements and are 
rejected. MIL-STD-105E specified lot acceptance on 
three defects, rejection on four defects. Therefore, the lot 
is accepted and the inspector signs and stamps43 the DD 
Form 250, Material Inspection and Receiving Report. The 
two defective boards are returned for rework While at 
the plant, the inspector conducts PE and PVI. The visit is 
recorded on a DD Form 1901, Plant Visit Request/ 
Report. 

Contractor Quality Administration 

The contractor’s quality program manual contains a 
schematic of production, inspection, and test flow; a plant 
management organization chart, and a floor plan. The 
manual contains many good documents that the practi
tioner can review to help understand a contractor’s 
quality organization and formulate discovery requests. 

43DCAS inspectors use a stamp with a distinctive eagle to authenticate signatures. Contracton also use a 6ystem of stamp to authenticate Inspectors’ 
signatures. 
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These documents should be in governnient files; if not, 
the attorney should ask for them in a pre1iminary.requez.t. 

Just as DSAM 8200.1 is the DCAS bible, the quality 
manual is the contractor’s bible, A good manual will 
identify and explain all elements of the quality organiza
tion and all of the procedures, responsibilities, and docu
ments used. Practitioners should use the quality manual 
to focus document discovery and use the documents 
received to identify individuals4 for depositions and to 
prepare for those depositions.45 Where the manual is 
lacking, attorneys can use the requirements of the appli
cable standard--1-45208 or MIL-Q-9858A-to for
mulate discovery requests. 

Each contractor will have its own system of forms. 
Some forms will travel with production units or lots 
along the production line. Each process and inspection is 
recorded. The government relies on these records to ver
ify uniformity and product compliance. A series of forms 
also will deal with inspection status. Tags usually are 
used to distinguish clearly between conforming and non
conforming material. Additionally, forms are used to 
indicate calibration and maintenance of equipment. 
Incoming inspection will maintain records on material, 
parts, and other supplies. Vendor control records also 
should be maintained. Raw material will have metallurgi
cal certificates or lab tests. Lengthy processes, such as 
heat treating, will have analog records of oven tempera
tures.46 Some type of standard form will be used for 
internal correspondence. The myriad of forms makes a 
trial attorney’s understanding of the contractor’s record 
system essential. 

A typical production facility has an incoming parts and 
material organization, and a production line starting with 
the simplest operation that progresses though various 
material processing, fabrication, and assembly operations, 
to final assembly. Inspection and test stations will exist, 
from beginning to end, as required by the TDP or as 
desired by the ont tractor.^' A provision will exist to 
identify rejections, nonconforming materials, and rework 
or scrap. The quality assurance organization is respon
sible for the inspection and test functions, as well as the 
control and disposition of nonconforming materials. The 

quality assurance organization’s functions should not be 
confused Gth the inspection responsibilities of the pro
duction department.48 Some overlapping effort always 
will occur between quality and production; the quality ‘,-
assurance organization, however, audits production. pto
duction then must react to correct and prevent the prob
lems detected. The quality organization ensures that 
correction and prevention i s  accomplished and main
tained. Counsel should take the time necessary to under
stand production and inspection operations, and to relate 
them to the floor plan where the witnesses work. This 
knowledge is helpful in formulating discovery and neces
sary to pursue quality assurance evidence effectively. 

The organizational relationship and relative authority 
of quality and production organizations is very important. 
The quality organization should be independent of, and at 
a high level relative to, the production unit. If quality is 
organizationally subordinate to production, the oppor
tunity for abuse is greater. Practitioners should not stop 
with a review of the organization chart; instead, they 
actually should test the organization chart by deposing 
employees, asking them how differences between produc
tion and quality fareresolved. 

The way the contractor segregates and controls non
conforming material is another area to examine. Usually 
a contractor will have good paper procedures in this area, 
but vigilance continually is required to ensure implemen
tation. Inspection status of all material in the plant must 
be readily apparent. Nonconforming material promptly 
must be moved out of production areas and kept in 
locked, limited access areas. Proper control of noncon
forming material requires good procedures and constant 
management emphasis. Therefore, counsel should ask 
DCAS inspectors and contractor workers how well non
conforming material is  controlled.49 

Another problem area is compliance with work instruc
tions. In a ME-Q-9858A program, each operation affect
ing quality must be described by “clear and complete 
documented instructions of a type appropriate to the cu
cumstances.’*mWork instructions apply to both produc
tion and quality assurance employees. Workers may 
ignore written procedures if not properly supervised. 

*Counsel should search for working-level employees-possibly picking some at random-for interviews or depositions, depending upon their 
employment status. Worker testimony is the best evidence of in-plant quality procedures. 
&Counsel who u e  confronted with many discovery documents often will fmd I eomputuized data base invaluable for this process. Counsel can 
lcccen discovery documents and judiciously deet those for entry into the data base. Careful selection of issues will enable the data base to list 
documents by issue and witness. Keeping manual files with multiple copies of each document facilitates easy retrieval. 
“Heat treating determines material atrcngth and hardness, and must follow strict heating and quenching schedules. Impper material characteristics 
are Invisible and can cause many manufacturing problems. These records often u e  overlooked. 
47A contractor is free to impose mom testing or tighter tolerances than required by the data package to increase production yields. 
“Production workem may perform inspetions and tests on their own work immediately afkr completion of a step. For example, the operator of a 
press may inspect ever), 100th part off his press in a forging or stamping operation. Quality nssurance inspectors inspect the parts later. r 
*9Production schedules may tempt individuals to use nonconfonning material-particularly if the nonconformance is minor. A production organization 
also might be tempted to use a functional standard, rationalizing that if it works it must be acceptable. 
mM’lL-Q-9858A para. 3.3. 
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Failure to follow instructions results in ad hoc assembly 
and testing, which is unacceptable in a production 
environment. DCAS inspectors may identify other prob

--. lem areas. 

P 
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Practitioners must keep in mind that a large contractor 
Almost always will have more documents51 and people 
than the government can monitor effectively.52 Quality 
control is an audit function; therefore, quality assurance 
documentation is less voluminous than production docu
mentation, which chronicles every step of the production. 
Quality assurance documents will highlight problems and 
possible defenses. Although quality assurance documents 
can be entered into evidence either directly or by sum
maries, the documents alone will not be enough to perfect 
a defense. Witness testimony will be necessary to supple
ment and expand the incidents recorded in the docu
ments. This testimony is critical to raising these incidents 
to the level of routine practice or behavior in a plant. 
DCAS and command witnesses routinely are called as 
witnesses for this purpose. The best way to broaden the 
application of quality assurance evidence, however, is 
with contractor employees. For example, a worker might 
testify that a problem recorded in a quality assurance doc
ument actually "happened all the time" or that he or she 
was "directed by management to do it." 

Although some practitioners hold the view that govern
ment contractors have poor quality assurance programs, 
many believe just the opposite-that is,most experienced 
government contractors have good programs and care 
about quality. Unfortunately, the government's demand 
for strict compliance with its contracts can result in sig
nificant conflicts between production and quality at both 
management and working levels. These conflicts test the 
organizational resolve to support quality, which-if it 
exists at all-may fail. Allegations of defective specifica
tions, government interference, and impossibility simply 
may be a cover-up for an ineffective quality assurance 
system. 

After-the-Fact Quality Assurance Evidence 

Quality assurance evidence, such as workmanship 
defects and defective material, remains in products after 
delivery to the government. It may be collected by 

inspections and tests long after delivery if the products 
have been in depot storage and the government can prove 
that no intervening cause for the defects exists.53 A bad 
solder joint is not affected by storage. When products are 
d n t  to the field and used, quality assurance evidence 
gradually will be obscured by repairs. Unfortunately, the 
Army's system of reporting field failures is virtually use
less from an evidentiary viewpoint.% 

Hypothetical' Continued: Contract Claim 

The contractor in the earlier hypothetical is having 
problems manufacturing printed circuit boards. During 
PVI conducted just after acceptance of the fmt  lot, the 
inspector found that the solder bath in the wave solder 
machine was not maintained at the proper temperature 
and that conformal coating was not being applied prop
erly. Accordingly, two more QDRs, PVI-90-2 and 
PVI-90-3, were issued. The contractor was placed on 
increased PVI and the inspector began more frequent 
visits. 

The contractor's quality manager responded to the 
QDRs. The temperature sensor in the wave solder bath 
was defective and replaced. The workers applying 'con
formal coating were retrained in proper cleaning and 
application procedures. The corrective action was accept
able and both deficiency reports were closed out and 
recorded on the Corrective Action Log, DD Form 2019. 

During the remainder of the first year, after fmt article 
conditional approval, two additional lots were accepted 
and ten additional QDRs were issued for workmanship 
defects; electrical performance, however, was acceptable. 
The contractor's quality manager agreed with all of the 
QDRs and took acceptable corrective action. Because of 
the frequency of QDRs, the contractor was placed on the 
CIP and DCAS conducted a QSR that resulted in several 
additional QDRs. The contractor's scrap ratewas increas
ing and it registered complaints with DCAS and the con
tracting officer about government inspection. 

Government inspection was requested when lot number 
four was completed. The inspector arrived and was pre
sented with the circuit boards and a DD Form 250, Mate
rial Receiving and Inspection Report. The inspector 

l1In one appeal, the contmctor estimated that it made six million pages of documents--covering amas such as production, quality, financing, engineu
ing, and management-available for government review. It llso estimated that It delivered 3OO.OOO pages pursuant to discovery tequests. See E S y k  
terns, ASBCA Nos. 32033, 32334, 32335. 88-2 BCA 1: 20,753. The government uncovered evidence of fraud, the Department of Justice took 
jurisdiction, and ESystems ultimately pleaded guilty and settled. 
52Conversely,the numberof government employees and documents h o s t  always allows a confractorto depose evey government employee involved 
and look at e v q  government document-a distinct advantage. 
l 3 l n  E-Sysrems the Army disassembled and inspectedhundreds of radios in depot atorage at Tobyhanna Army Dee. The Army'# deciion to conduct 
this inspection waa not based upon a desi to create evidence,but its lack of confidence in thc radios manufactured by ESystcms. The litigation team 
toot advantage of this inspection to create evidence in an organized manner. All defects found were coded and entered into a data base. Inspeaors' 
work sheets wen preserved rod computer sumrnnries were entered into evidence. The government found pervasive workmanship defects In the radios. 
The evidence supported the govemment'i contention that thc radios were defective rod the default termination was justifid 
%!ontractors frequently argue that the absence of field failure data illustrates that the product iu acceptable. The contractor often will cite the p h ,
"The troops like it." The argument, however, lssumes a failure npotting system that is capable of identifying c a w  of failuns and relating that 
information lo a manufactum. Unfortunately, this does not occur unless the problem is massive. Quality defects may cause massive failures, but an 
more likely to result in reductions in mean-times-behveen-failures,which M not detected in a usable manner. 
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allowed the contractor to pull a random sample of eight 
boards from the lot of one hundred and conducted visual 
inspection using four power ma@ification. The inspector 
found soldering, conformal coating, and stress relief defi
ciencies in six of the eight samples; consequently,4he 
rejected the lot. The inspector issued QDR PVI-90-14, 
recording his findings. The contractor subsequently 
missed the delivery date for lot four. 

The contractor responded to QDR PVI-90-14 by dis
agreeing with the inspector’s findings. The response was 
signed by the president of the company, who stated that 
the inspector was too meticulous, had **nit-picked’ 
unreasonably, and had improperly used magnification 
during inspection. The contracting officer issued a show
cause notice which stated that the contractor had failed to 
deliver lot four on time and a termination for default was 
being considered. The contractor responded by alleging 
over-zealous inspection. 

The contracting officer sided with DCAS and threat
ened termination. Although it disagreed with the inspec
tion results, the contractor acquiesced and screened the 
lot. Fifty percent of the circuit boards were reworked. By 
this time, the contractor was represented by counsel who 
requested that the original six boards rejected from lot 
four by the government inspector be kept in a safe place. 
The lot was resubmitted, inspected by the same inspector, 
and accepted. 

The contractor filed a claim for the costs associated 
with the screening and rework of lot four. It also claimed 
an amount for scrap costs allegedly caused by the over
zealous inspection during production. The claim was 
denied by the contracting officer and appealed to the 
ASBCA. In its complaint the contractor asserted govem
ment interference resulting from overzealous inspection. 

A hearing was held before the ASBCA in the contrac
tor’s home town. The contractor based its case on expert 
testimony and introduced the six boards from lot four, 
which its attorney had requested to be kept. The contrac
tor’s witnesses testified that the conditions on the boards 
were acceptable. The government witnesses, however, 
testified that the conditions on the boards were not 
acceptable. Nevertheless, both sides acknowledged that 
visual mechanical inspection for workmanship involved 
some subjectivity,55 The government entered all of the 
QDRs into evidence and offered the inspector’s testimony 

bn each one. The inspector testified about his recollection 
af the deficiencies and stated that the defects were similar 
to the defects on the six boards from lot four.The inspec- f 

tor testified that he used the Same four-power magnifica- y’ 
tion used by the contractor’s inspectors. 

actor’s quality manager was cross-examined 
usingeach QDR and acknowledged that he had agreed 
with the inspector’s findings and never objected to the 
use of magnification.He could not recall, however, if the 
defects were similar to those found in lot four. 

Significantly, without the ality assurance evidence, 
the case would have been a head-to-head credibility battle 
between witnesses. Quality assurance evidence, however, 
gave the judge evidence of the contractor’s contempo
raneous <agreementwith the allegedly overzealous gov
ernment inspector. This evidence was inconsistent with 
the contractor’s litigation position and clearly tipped the 
balance of evidence in favor of the government. 

Does Using Quality Assurance Evidence Work? 
Not all cases lend themselves to the use of quality 

assurance evidence. The frequency of allegations of 
defective design, overinspection, interference, and impos
sibility, as well as the relatively few reported cases rely
ing on quality assurance evidence and arguments, 
indicate that quality assurance evidence may not be used 
as often as merited. 

In Die Matic56 a small manufacturer defaulted on a 
contract for .SO caliber machine gun belt links. Die Matic 
appealed the default termination and claimed an equitable 
adjustment of over $800,000.57 The contract required a 
MLI-45208 inspection system. The production line in 
this plant-which actually was a large garage-was rela
tively simple, consisting exclusively of mechanical opera
tions. Roll steel entered the line and links were formed in 
a multistage die press operation. The links then were heat 
treated, plated, and packed. DCAS assigned a full-time 
inspector to the contractor’s facility, The main allegation 
concerned overzealous iryection and interference by the 
DCAS inspector, Mr. Dugger. The appellant actually had 
evidence of inspector misconduct. In addition, the Armed 
Services Board of Contract Appeals (ASBCA) noted 
“that some of Dugger’s acts and specifically many set 
out under item 5, are completely unacceptable by any 
standard.* ’58 The government’s rule four file, however, 
contained all of the DCAS documents referred to above. 

-


/ 

~WL-STD-ZOOO,entitled “Standard Requirements for Soldered Electrid1 and Electronic Assembli w u  W P ~ V c d ‘ ~16 Januar)r 1989. This 
standard should reduce subjectivity. It pmsenls text and pictures describing acceptable and unacceptable conditions. Subjectivity also is reduced by 
training. Some contractors employ hqec t im  “training aids,” such as physical examples of acceptable and unacceptable conditions. Contractors 
typically argue subjectivity when workmanship is at issue. but the margin of error between trained inspectors is smell. 
56ASBCANo.31185, 89-1 BCA 121,342, urd, No. 89-1303 (Fed. Cir. 1989). 
S7The quitable adjustment claim was tried first, which effectively disposed of the default appeal. 
5EDleMark 89-1 BCA 121,342, at 107,602. The ASBCA found that the QAR used company telephones for personal business, borrowed n company 
tNCk, was absent fromwork on personal business. was given a nonoperationaltrolling motor and battery, and sold mall  items to company employees 
on one or more ocwions. The ASBCA held that these “commercial transactions between Dugger and Appellant or m e  of its employees did not 
affect Dugger’s actions under the contract.” Id. 
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In particular, the QDRs contained not only the comments 
made by the allegedly overzealous inspector, but also the 
contractor's responses, which actually indicated agree
ment. The Board stated: 

A total of 30 QDR's were issued during the con
tract, 29 of which were issued by Dugger. This is 
not an unreasonable number for the more than two 
years Dugger was the QAR for the contract. Over 
one-fourth of the QDR's concerned, at least in part, 
Appellant's failure to control non-conforming parts. 
Other subjects within those QDR's included. prod
uct defects such as links not meeting the Rockwell 
hardness and links with white stains due to sludge 
in the plating tanks; packing wet links; and 
improper acid level in phosphate coating bath. 
Appellant's responses indicate agreement with all 
but one QDR which was issued by Dugger and 
which dealt with whether the angle on the link was 
a required test. We find Appellant's agreements 
with the QDR's were not due to coercion.59 

Monthly delivery status reports submitted by the con
tractor cited material, equipment, supplier, and other 
problems-not government interference-as the cause of 
delays. At trial, the government presented the inspector, 
other DCAS witnesses, Die Matic's former quality man
ager, and former Die Matic employees, who testified that 
the government inspector's misconduct did not affect his 
ability to inspect. The contractor presented contrary testi
mony from the owner and other employees60 In denying 
the appeal, the ASBCA found that the alleged misconduct 
"either did not occur, or at most caused only minor 
inconvenience or delay to Appellant and [was] not a 
breach of contract. '61 Accordingly, even though the gov
ernment could not disprove the alleged misconduct, it 
successfully used quality assurance evidence to rebut the 
underlying assumption and element of proof that the mis
conduct caused the high scrap rate and resulting cost 
overrun. 

Likewise, in the appeals of E-Systems, the government 
introduced twenty linear feet of documents, including all 

%Id., 89-1 BCA 121,342, at 107,597 (citations omitted). 

DCAS QDRs and Bssociated evidence.62 The appeals 
involved terminations for default and equitable adjust
ment claims of approximately twenty-five million dollars 
on the defaulted and other contracts. These contracts 
were for the manufacture of the Army's VRC-12 radios. 
The government required a MIL-Q-9858A quality sys
tem. The complicated production process included many 
touch-labor electromechanical operations such as parts 
mounting, soldering, and mechanical assembly. Extensive 
inspection and testing were required, including environ
mental testing. Among E-Systems' major allegations 
were improper disapproval of first article, defective 
design, changed inspection standards, and overzealous 
inspection. 

As it did in the Die Matic case, the government made 
quality an issue. In particular, it cited E-System's lack of 
workmanship and defect correction to undermine the con
tractor's allegations. E-Systems argued that it was 
entitled to conditional approval of its first article because 
the defects noted-if they actually were defects-were 
readily correctable in production. The government 
argued, however, that conditional approval of the fmt 
article was not appropriate because it was a production 
first article, meaning that the production quantity was 
complete. Correction, therefore, required opening up 
completed radios, rather than correcting production line 
procedures. 

Using quality assumce evidence, the government also 
hoped to prove that E-Systems had been unable to correct 
similar defects in the past. The government contended 
that poor workmanship, as evidenced by after-the-fact 
inspections, and g poor quality history rebutted the design 
and overzealous inspection allegations.= Within weeks 
of trial, the government obtained testimony from former 
working-level employees that so interested the Depart
ment of Justice that the ASBCA case was postponed 
while a criminal investigation ensued.64 

Most recently, quality assurance evidence was used in 
the appeal of David B. Ully C O . ~This action covered 
appeals of a termination for default and requests for equi
table adjustments of several million dollars. Lilly asserted 

WThe ASBCA found that the appellant's witnesses were not credible. Id. 

6lId. at 107.602. 
"The government used a errmputer &fa base to manage the voluminous discovyr documents, prepam for depositions, and rssemble the government's 
rule four submission. The contractor also introduced about twenty linear feet of documents In its rule four file. 
QThis is an oversimplification of the government's litigation strategy in a CIK that was estimated would take two months to try and included 
thousands of documents and dozens of witnesses. 

"See generally E-System, 88-2 BCA at 120,753. In January 1990, a federal jury found a former E-Systems production line quality mpenrisW guilty 
of perjury for testimony concerning quality assurance procedures given during an ASBCA deposition. See United Statu v. Hobbs. No. 89-2304X-
T-l3(A) (M.D. Ha. JM. 9 1990) (unpublished). See generally Buonocore. Petjuty During an Agency Bwrd Proceeding, The Army Lawyer, Apr. 
1991, at 7. On 1 August 1990, a federal grand jury indicted four former E-Systems managers on charges of falsifyiig pruduction KZQ& urd test 
results. On 21 August 1990, the ASBCA appeals were dismissed with prejudice as a result of a settlement between E-Systems and the Deparbnent of 
Justice Criminaland Civil Fraud diViSiOM. Under the tenns of the settlement, E-Systems paid over four million dollars md waived what its attorneys 
asserted were $35 million worth of claims. 
-ASBCA Nos.34678, 34679. 34680 (appeal pending). 

JULY 1991 THE ARMY LAWYER DA PAM 27-50-223 13 

-



allegations of impossibility, overzealous inspection, and 
interference.]The contract involved the manufacture of 
two bomb lugs for the Navy. The contract required a 
MIL-1-45208 inspection system. The production prm-ess 
in this case was purely mechanical. The lugs were man
ufactured from steel bar formed in various forging opera
tions; threadswere rolled, and the lugs were heat treated 
and plated. Among the major issues were the use of 
thread ring gauges, electromagnetic ‘‘magnaflux test
ing,” and thread rolling. The quality assurance evidence 
submitted by the government included all of the QDRs 
(sixty-six from 1984 to 1987),= the results of QSR, a 
method C corrective action, and numerous trip reports 
from command and DCAS quality and technical 
representatives. 

At trial, the government called as witnesses DCAS 
inspectors, Navy gauge experts, Army contracting spe
cialists, a Navy quality assurance expect, and Army depot 
inspectors. It also called a gauge manufacturer as an 
expert witness. Quality assurance evidence was used to 
support arguments that the contractor’s difficulties with 
“nonmetallic inclusions’’ in forgings and I t s  inability to 
obtain proper threads on bomb lugs was caused by sloppy 
manufacturing,improper gaging practices, use of noncon
forming material, and the fact that the production depart
ment ran the plant.67 Control of nonconforming materia!, 
failure to correct deficiencies, and improper work proce
dures were issues pursued by the government. Two for
mer employees-one a former quality manager-were 
called to corroborate and expand this evidence.68 The 
case is pending decision. 

One of the most outrageous cases d’contracbr dis
regard for quality is seen in A.C. ‘Bullco.@The defaulted 
contract was for product improvement modification kits 
for tank hulls. The contractor alleged improper default 
using the typical assertions of defective specification, 
improper disapproval of first article, and government 
interference. The contract required a MIL-1-45208 
inspection system. The contractor subcontracted out all 

manufacturing, performing only assembly and inspection 
in house. The government introduced QDRs which indi
cated that A. C. Ball repeatedly failed to control vendors 
and problems with nonconforming material. Two of the 
contractor’s former quality assurance managers testified 
for the government revealing that the wmpany threatened 
QA inspectors If they rejected the product, that company 
support to QA was cut back when items were rejected, 
that QA was not allowed to see the contract, that 
unauthorized repair was routine, that inspection &ta was 
routinely falsified, that known defective products were 
passed, and that MIL-STD-105 sampling was not fol
lowed. In addition, many field failures were documented. 
Quality assurance evidence overpowered the appellant 
and the appeal was denied. 

Quality assurance evidence successfully has rebutted 
allegations that specifications were not suitable for 
“quantity production with high acceptance yield‘*-that 
is, the scrap rate was too high. In Kollsman Instrument 
Corp.70 quality assurance evidence established that the 
high scrap rate was caused by poor workmanship and 
failure to wntrol nonconforming material. The ASBCA 
placed “considerable .reliance”71 on the contempo
taneous quality assurance evidence and concluded, “The 
contributions of the Appellant to adverse production 
experience so outweigh the five remotely possible inter
ference points at the outer limits of certain tolerance 
combinations that we cannot attribute any damage to the 
Appellant from such minor defects in the TDP.”n 

f+ 

The ASBCA places great weight on contemporaneous 
quality assurance evidence. In Wright Industries, Inc.73 it 
stated, “Because we believe that the reasons for 
rejection/scrap ascribed by Appellant during contract per
formance provide the best evidence as to the causes of its 
excessive rejection/scrap rates, we have analyzed the 
QDR’s .”~~The ASBCA concluded that the excessive 
scrap rate experienced by Wright Industries was c a d  
by ‘inexperienced, careless  and incompetent 
personnel”-not the government‘s TDP.75 In Bufield 

@Thegovernment intrufuced copier of the QDRs lnto evidence .ndused QDRC during direct examination. A chart indicating the nature of the defect 
and the appellant’a response was included in the post-hearing brief. 
67The first paragraph of the government’s ISO-page brief aet the tone: 

In these appeals the David B. LiUy Company. Delfssco Forge Division (hminafb “Delfasco”) would have the Board 
’ believe thnt it operated a well-organized, competent manufacturing facility, d produccd conforming suspension l u g  

until rn new QAR, along with a Navy gage official, changed the nrles. Delfascn Forge was, in fact, more interrSted in 
production rates than quality, did not follow its own procedures, did not comply with MIL-145208. h p p u l y  set its 
gages to pass product, failed to police its subcontcactorr, and failed to conduct tests and inspections properly. Delfasco 
Forge has repeatedly experienced such pzabhm, has been infonned of them by the government, d yet has responded 
only with lip service rather than with lasting e o d v e  action. 

Id. 
”The plant was in Texas and most of the former workers spoke Spanish, which made locating urd bterviewing potential witnesses difficult. 
-ASBCA No. 27617. 86-2 BCA 1 18,144. 
70ASBCANo. 14849. 74-2 BCA‘1 10,837. 
71Id. at 51,575. 
72Id. / 

73ASBCA No. 18282. 18-2 BCA 1 13,396. i 

* .
741d.. 18-2 BCA i 12,x)8,at 6 s . m .  
7sId. at 65,419. 
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industries, Division of A-T-0, inc.76 the appellant alleged 
that the govement's inspection was overly strict and 
improper. Basield Industries claimed fifteen million dol
lars, but recovered only $137,123.82, for defective 
government-furnished equipment and improper ring 
gauge tests. It lost the big dollar claims because of 
quality assurance evidence. The ASBCA noted: 

The record includes hundreds of responses to 
quality deficiency reports, memoranda (both inter
nal and to the government) and correspondence to 
the government in response to show cause letters. 
With the exception of the comments noted pertain
ing to gaging technique and one or two other iso
lated disagreements on matters other than metal 
defects, this documentation provides no evidence of 
overly strict government inspection or an inability 
to perform because of the lack of standards. In con
trast, the record does establish that the Appellant 
was concerned with the quality of inspection beiig 
performed by its personnel and that it was consist
ently conducting training for its inspectors. There is 
no indication that the Appellant was hampered in 
this training because of a lack of knowledge as  to 
what was an acceptable case.77 

Not all admissions contained in contractor responses to 
QDRs are fool-proof. The trial attorney must investigate 
the understandings of the parties before relying on QDRs. 
For instance, in H & H Enterprises the ASBCA found 
that the Contractor's statements of actions taken to correct 
defects noted by DCAS on QDRs were not admissions. 

We find that, based on the actual understandings of 
the parties in this particular case as well as on the 
manner in which DD Form 1715 is cornmonly w d ,  
Appellant's representative did not intend to indicate 
agreement that the alleged defects were in fact 
defects and the government's inspector did not 
believe she so intended.78 

Apparently the government's own witness, the DCAS 
inspector, undermined these admissions by agreeing with 
appellant. Without DCAS agreement, the contractor's tes
timony would have been self-serving, inconsistent with 
the contemporaneous documents, and probably not 
believed. The trial attorney must ensure that DCAS wit
nesses will support the admi ;ions in DCAS documents. 

=ASBCA No. 13418, 77-1 BCA I 2.308. 

"Id., 77-1 BCA 1 12,308. at 59,401. 

& H Enter., 86-2 BCA I18,794, It 94,697 (emphasis added). 

Conclusion 

The government assigns trial attorneys to a case after 
docketing at the ASBCA. By then, the contractor's trial 
attorneys-usually outside counsel-will be way ahead in 
their understanding of the case and formulating a strat
egy. Sophisticated contractors will bring in trial attorneys 
early, specifically to assess litigation risks and to set 
strategy. When the contracting officer signs the final 
decision, the factual and legal issues largely have been 
predetermined by the allegations in the contractor's 
claim. Even when the government has the burden of 
proof-as in a termination case-and the contractor may 
have filed only a cursory claim and complaint, counsel 
can be assured that the contractor is far more prepared 
than meets the eye. 

The government trial attorney must not simply adopt 
the same view of the issues that the contractor has articu
lated or that the command's fmal decision delineates.79 
Although the government's initial pleadings typically will 
be limited to the facts supporting the final decision, the 
government should use discovery to identify new issues 
and strive to frustrate the contractor's game plan by put
ting the contractor on the defensive. In the right case, 
quality assurance evidence can do just that. 

The type of quality assurance evidence that is useful to 
the government in litigation is always derogatory and 
bears directly on a company's reputation. Expect a strong 
reaction from the company and a tough, emotional fight. 
The effect on reputation and the "unclean hands"m 
aspect of this evidence, however, is what makes it so 
powerful. 

Quality assurance evidence will result in voluminous 
document submissions and tedious trials. The defense is 
most effective when the documents serve only as a foun
dation for testimony. The most effective testimony is 
from the contractor's present and former employees. The 
employees who know the most about quality compliance 
in the plant are the production line workers; counsel spe
cifically should seek them out. 

Quality assurance evidence provides a defense
perhaps an offense-that works and, in appropriate cases, 
should be developed during discovery. 

7sFormaI discovery isnot available to contracting offiecrs. This limits T i l  decisions to facts available in-house.In addition, DCAS docume.nts ue not 
available in contracting office files. 

WAlthough the ASBCA does not deal officially in quity, it is an ever present consideration. 
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To Swear or Not to Swear: The Sky's the Limit 

In two'recent cases, United States v. Rosatol and 
United States v. Prowst,2 the Court of Military Appeals 
decided the extent of an accused's right to make an 
unsworn statement on sentencing. 

In Rosato the military judge limited the content of the 
accused's unsworn statement. A h a n  Basic Rosato was 
allowed only to state his desire to be enrolled in a 
rehabilitation program offered by the Air Force. He also 
wanted, however, to relate his understanding on how 
rigorous this program was, based on information he had 
received from prisoners enrolled in the program. The mil
itary judge ruled that going into details about what other 
people had told the accused about the rehabilitation pro
gram was not appropriate. This restricted the content of 
the accused's unsworn statement.3 

In Provost the accused pleaded guilty to unauthorized 
absence and attempted larceny of a motor bike. In his 
unsworn statement during the presentencing phase of 
trial, Specialist Provost stated that his motivation for 
committing the offenses was concern for his family. He 
went on to state that he never had stolen anything 
before.4 In rebuttal, the military judge allowed the trial 
counsel to introduce testimony and exhibits showing that 
the accused had uttered twenty-six worthless checks 
totaling $2,342.72. Following this evidence of uncharged 
misconduct, the accused sought to make another unsworn 
statement in surrebuttal to explain why he had uttered the 
bad checks. The military judge, however, ruled that the 
accused could not rebut sworn testimony by way of an 
unsworn statement. The Army Court of Military Review 
upheld the trial judge's decision, holding that an accused 
may make only one unsworn statement.5 

The Court of Military Appeals decided Rosato and 
Provost on the same day. In Rosato the court concluded 
that the accused's right to make an unsworn statement is 

-~ 

'32 M.J. 93 (C.M.A. 1991). 
232 M.J. 98 (C.M.A. 1991). 
~Rosaro,32 M.J. i t  94. 
4Pr0vosr, 32 M.J. at 99. 
'See Id. 

a valuable right that generally is considered to be unre
stricted. The court went on to hold that the military judge 
improperly restricted the accused's sentencing rights and 
remanded the case to the Air Force Court of Military 
Review for a reassessment of the sentence.6 

In Provost the Court of Military Appeals noted that 
Rule for Court-Martial (R.C.M.) 1001(c)(2)(A) clearly 
permits the use of an unsworn statement to rebut matters 
presented by the prosecution. The court also noted that an 
unsworn statement is not evidence.' Accordingly, the 
issue is not whether unsworn evidence may be used to 
rebut sworn evidence. The court also reiterated the funda
mental importance of an accused's allocution rights. 
Therefore, following the clear language of R.C.M. 
1001(c)(2)(A), the court ruled the military judge and the 
Army Court of Military Review erred in holding that 
Specialist Provost could not make an unsworn statement 
to explain the bad checks. Consequently, the court 
remanded the case to the Army Court of Military Review 
for a reassessment of the sentence without giving consid
eration to the bad checks.8 

The holdings in these cases indicate that an accused's 
allocution rights essentially are unlimited. These deci
sions undoubtedly will strengthen the use of unsworn 
statements as a defensive tool in extenuation and mitiga
tion on sentencing. Defense counsel should be aware of 
these cases when the government objects and attempts to 
limit an accused's unsworn statement in the future. 
Captain Armbruster. 

Powers to the People: The Supreme Court Bans 
Racially Discriminatory Peremptory Challenges 

The Supreme Court's decision in Powers v. Ohio9 
establishes a new safeguard against racism in civilian 
jury selection and should prove valuable to military juris
pflldence a s  well. Although accused soldiers continue to 
lack the sixth amendment rightlo to trial by a "represent

-. 

\ 

/ 

6Rosat0, 32 M.J. at 95-96; see a h  Manual for Courts-Martial, United States, 1984, Rules for Courts-Martial 1001(c)(2)(C) mereinafter R.C.M.]. 
7Pr0v0sr, 32 M.J. at 99. 
'Id.  
0111 S, Q. 1364 (1991). 
1O''In dl criminal prosecutions, the accused shall enjoy the right to I speedy and public trial,by an impartial juy of the State md district whereh the 
crime shall have been committed." U.S.Const. amend. VI. 
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ative cross-section of the population,”ll the decision in 
Powers should prohibit the improper exclusion of racial 
minorities from court-martial panels, even when the 
accused is not of a racial minority. 

The defendant in Powers was a white male. At trial, 
the prosecutor exercised his frrstperemptory challenge to 
remove a black venireperson. The defense then requested 
the trial court to compel the prosecutor to explain, on the 
record, his reasons for excluding a black person. The trial 
court denied the defense request, and excused the juror in 
question. The prosecutor then used nine more peremptory 
challenges, removing six more black venirepersons. The 
defense renewed its objection each time, citing Barson v. 
Kenmcky.12 Each objection was overruled. The defendant 
subsequently appealed his conviction, relying upon the 
sixth amendment guarantee of a jury composed of a fair 
cross-section of the community and the fourteenth 
amendment’s equal protection clause.13 

In reversing the trial court’s ruling, the Supreme Court 
invoked the equal protection clause of the fourteenth 
amendment and the Civil Rights Act of 1875.14 The 
Court observed: 

Jury service is an exercise of responsible citizen
ship by all members of the community, including 
those wlio otherwise might not have the opportunity 
to contribute to our civic life.,.. m]acial discrimi
nation in the qualification or selection of jurors 
offends the dignity of persons and the integrity of 
the courts.... [A] criminal defendant may object to 
race-based exclusions of jurors effected through 
peremptory challenges whether or not the defendant 
and the excluded juror share the same race.15 

The Powers decision expands upon the Supreme 
Court’s earlier ruling in Batson v. Kentucky. In that case, 
the defendant was a black male who objected to the pros
ecutor’s use of peremptory challenges to strike all four 
black persons on the venire, resulting in the selection of a 

BIUnifed States v. Santiago-Davila, 26 MJ. 380, 389 (C.M.A. 1988). 

‘2476 U.S. 79 (1986). 

jury composed only of white persons. On appeal, the 
United StatesSupreme Court held that 

the State’s privilege to strike individual jurors 
through peremptory challenges is subject to the 
commands of the Equal Protection Clause. 
Although a prosecutor ordinarily is entitled to 
exercise peremptory challenges ‘for any reason at 
all, as long as that reason is related to his view con
cerning the outcome’ of the case to be tried, the 
Equal Protection Clause forbids the prosecutor to 
challenge potential jurors solely on account of their 
race or on the assumption that black jurors as a 
group will be unable impartially to consider the 
State’s case against a black defendant.16 

According to the Cburt in Powers, “Batson recognized 
that a prosecutor’s discriminatory use of peremptory 
challenges ham the excluded jurors and the community 
at large.”*’ The Barson decision did not address the 
question of a defendant’s standing to object to racially 
discriminatory challenges when the defendant belongs to 
a race different from the race of the challenged jurors. 
The Court did, however, set forth the rule that, when a 
defendant makes a prima facie showing of racial discrim
ination on the part of the prosecutor in his or her exercise 
of peremptory challenges-that is, when the prosecutor 
has followed a “pattern” of challenging members of the 
defendant’s race-the state must “come forward with a 
neutral explanation” for challenging the jurors in ques
tion.’* For the prosecutor merely to deny that he or she 
had a discriminatory motive or for the prosecutor to 
affirm his or her good faith is insufficient.19 Rather, the 
prosecutor “must articulate a neutral explanation related 
to the particular case to be tried. The trial court then will 
have the duty to determine if the defendant has 
established purposeful discrimination.”2* 

The Court of Military Appeals first applied Barson in 
United States v. Santiago-Davila.2’ Although the court 
declined to recognize a sixth amendment right to a court

13“No State shall ...deny to MY person within its jurisdiction the equal protection of the laws.” U.S.const. m e n d  XIV. 

1 4 ‘ ‘ N ~citizen possessing all other qualifications which are or may be prescribed by law shallbe disqualifiedfor service as grand or petit juror in my 
owrt of the United States, or of my State on account of race, color, or previous condition of servitude.” 18 U.S.C. 1 243 (1988). 

15~0wem.111 s. a.at 1366. 

16Barson. 476 U.S. at 89 (citation and footnote omitted). 

17~0wm.111 s. ct.at 131x3. 

l*Batson, 476 US.at 97. 

-? 191d. at 98. 

201d.(footnote omitted). 

2126 M.J. 380 (1988). 
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1 maaid panel “ d r a ~ nfrom a representative cross-section 
of the population,”= the court did recognize that *‘[,]he 
right to equal protectionis a part of due process under the 
Fifth Amendment;= and so it applies to courts-martial, 
just as it does to civilian juries.”” Therefore, the court 
considered itself bound to follow the Batson decision, 
and held that a military accused has ”an equal-protection 
right to be tried by a jury from which no ‘cognizable 
racial group’ has been excluded.”= In a footnote, how
ever, the court observed that “[o]nly a member of the 
excluded group can assert an equal-protection 
violati0n.**26 

In United States v. Moore27 the Court of Military 
Appeals simplified the a d ’ s  obligation to establish a 
prima facie case of disctimination when objecting to 
challenges under Butson. The court adopted the following 
per se rule: “Upon the Government’s use of a peremp
tory challenge against a member of the accused’s race 
and upon timely objection, trial counsel must give his 
reasons for the challenge.”** The rationale behind this 
per se rule is that, ‘‘[iln military trials, it would be diff
cult to show a ‘pattern’ of discrimination from the use of 
one peremptory challenge in each court-martial.’ ’29 

Henceforth, “every peremptory challenge by the Govern
ment of a member of the accused’s race, upon objection, 
must be explained by trial counsel.””’ The military judge 
then must 

determine whether trial counsel has articulated a 
neutral explanation relative to this particular case, 
giving a clear and reasonably specific explanation 
of legitimate reasons to challenge this member. 
Although the reasons stated need not rise to the 
level justifying a challenge for cause, trial counsel 
cannot assume or intuit that racemakes the member 
partial to the accused and cannot merely affirm his 
good faith or deny bad faith in the use of his 
challenge.31 

The Santiago-Davih-Moore line of cases limited an 
accused’s standing to object to discriminatory challenges 
to cases in which the challenged panel member was of 

the same race as the accused. The decision in Powers, 
however, should remove that limitation because the lim
itation is contrary to “substantive guaranteesof the Equal 
Protection Clause and the policies underlying federal stat
utory iaw.**3*The Powers Court noted that a litigant-a 
litigant who, in Powers, was a white defendant
ordinarily “cannot rest a claim to relief premised on the 
legal rights or interests of third parties”33-third parties 
who, in Powers, were black jurors excluded by a racist 
peremptory challenge. A litigant, however, may bring an 
action on behalf of a third party, if: (1) the litigant has 
suffered an “injury-in-fact” that gives him an interest in 
the outcome of the case; (2) the litigant has a close rela
tion to the third party; and (3) the third party is himself or 
herself unable to bring the action.” The Court found that 
each of these requirements is  met in the case of an 
accused who objects to a racist peremptory challenge. 

With respect to the first requirement-an “injury-in
fact”-the Court explained: 

The jury acts as a vital check against wrongful 
exercise of power by the State and its prosecutors. 
The intrusion of racial discrimination into the jury 
selection process damages both the fact and the per
ception of this guarantee. 

... 
A prosecutor’s wrongful exclusion of a juror by a 
race-based peremptory challenge is a constitutional 
violation committed in open court at the outset of 
the proceedings. The overt wrong, often apparent to 
the entire jury panel, casts doubt over the obligation 
of the parties, the jury, and indeed the court to 
adhere to the law throughout the trial of the cause. 

I . .  

The purpose of the jury system is to impress upon 
the criminal defendant and the community as a 
whole that a verdict of conviction or acquittal is 
given in accordance with the law by persons who 
are fair. The verdict will not be accepted or under
stood in these terms if the jury is chosen by unlaw

*Id. at 389. Theunni found that Uniform Code of Military Justiceart. 25. 10 U.S.C.# 825 (1982) [hminaftaUCMJI (providing for composition of 
court-martial panels by offrcus or, upon nquest of an enlisted accused. by enlisted members not junior to the accused -w ing  at least we-third of 
the total membership of the. court), “contemplates that a court-martial panel will not be a representative cross-section of the military population.” 
Santiogo-Davika, 26 M.J. at 389. 
”“No person shall be ...deprived of life, libezty, or property, without due process of law.” U.S.Const. amend. V. 
W%nriago-DaviIa, 26 M.J.at 390 (citations omitted). 
=Id. 

=Id. at 390 a 9  (citing Uelman. Srriking Jnrurs Under Batson v. Kentucky, 2 Crim.Just. 3. 3-4 (Fall 1987)). 
n28 M.J. 366 (C.M.A. 1989). 
=Id. at 368. 
~9Id. 

mold. 

=id. at 369. 

3zP0wers. 111 S. Ct. at 1368. 

=Id. at 1370. 

%Id. at 1370-71. 


’7 

r‘ 
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ful means at the outset. Upon these considerations, 
we find that a criminal defendant suffers a real 
injury when the prosecutor excludesjurors at his or 

crrl her own trial on account of race.35 

In addressing the relationship between the accused and 
the challenged jurors, the Court noted: 

Both the excluded juror and the criminal defendant 
have a common interest in eliminating racial dis
crimination from the courtroom. A venireperson 
excluded from jury service because of race suffers a 
profound personal humiliation heightened by its 
public character. The rejected juror may lose confi
dence in the court and its verdicts, as may the 
defendant if his or her objections cannot be heard. 
This congruence of interests makes it necessary and 
appropriate for the defendant to raise the rights of 
jurors36 

Finally, regarding the ability of excluded jurors to assert 
their own rights, the Court stated: 

The bamers to a suit by an excluded juror are 
daunting. Potential jurors are not parties to the jury 
selection process and have no opportunity to be 
heard at the time of their exclusion. Nor can 
excluded jurors easily obtain declaratory or injunc
tive relief when discrimination occurs through an 
individual prosecutor’s exercise of peremptory 
challenges.... The reality is that a juror dismissed 
because of race probably will leave the courtroom 
possessing little incentive to set in motion the 
arduous process needed to vindicate his own 
rights.37 

Accordingly, a defendant has standing to object to a 
racially discriminatory peremptory challenge, even when 
the defendant himself is not a member of the same race 
as the challenged juror. 

The equal protection analysis relied upon by the 
Supreme Court in Powers applies with equal force to the 
military setting-perhaps even more so in light of the 
unrepresentative nature of military juries. An accused sol
dier commonly is tried by a panel composed primarily of 
officers and enlisted members drawn from the ranks of 

#Id. at 1371-72 (citation omitted). 

%Id. at 1372. 

371d. at 1373. 

’BSGC UCMJ art. 25. 

a91d. art. 41(b). 

@32 M.J. 117 (C.M.A. 1991). 

senior noncommissioned officers.3~3To permit trial wun
sel to reduce the range of potential court members further 
by employing racism in the exercise of peremptory 
challenges-even when the accuSed is white-would be 
unconscionable. The military accused should have the 
same standing to object to this abuse of the jury selection 
process as a civilian defendant. Moreover, the same rea
sons that justified the establishment of the per se rule in 
Moore should make that rule applicable to objections 
raised pursuant to Powers. The military accused is 
entitled to only one peremptory challenge.39 Therefore, 
requiring him or her to show a “pattern” of discritnina
tion in trial counsel’s challenges to make a prima facie 
case of discrimination is impractical. If the government 
peremptorily challenges a minority member of a court
martial panel, and the defense objects, then trial counsel 
should be required to articulate a racially neutral basis for 
the challenge, regardless of the race of the accused. 
Captain Wells. 

Dereliction of Duty and the Defense of Ineptitude 

In the recent case of United States v. Powella the 
Court of Military Appeals discussed ineptitude as a 
defense to a charge of dereliction of duty. In 50 doing, the 
court provided trial defense counsel in the field with a bit 
of guidance on the employment of that defense. 

The issue in Powell was whether the military judge 
erred by failing to hold that ineptitude provided a defense 
to a dereliction charge when an accused of limited abil
ities, operating with minimal command support, failed to 
manage properly a communication material system for a 
Marine Corps division. Lieutenant Powell was charged 
with eleven specifications of dereliction of duty, all of 
which concerned his alleged dereliction in the perform
ance of his duties as the Communication Material System 
Custodian at Camp Pendelton, California. Contrary to his 
pleas, he was convicted of four of the specifications.41 
The Court of Military Appeals considered the military 
judge’s comments and not guilty findings as indicative 
that the issue of inappropriate command support was con
sidered at trial.42 

The court upheld the lower court’s opinion, affirming 
the findings and sentence. Nevertheless, the opinion 

‘‘In entering findings of not guilty to eight of the specifications alleging dereliction of duty by culpable inefficiency, the militaryjudge indicated that 
he was not convinced beyond a rrasonable doubt that the accused did not have a nasonable or just excuse. He specifically commented that a fador in 
his deliberations wu) the appearance of insufficient command atfention and supervision in this case. See Id. 

4ZId. at 121. 
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provides defense counsel with fuel for argument in the 
appropriate case in which ineptitude is  offered as a 
defense to a charge of dereliction of duty.43 The court 
pointed out that the defense of ineptitude is largely fact
specific because the applicability of the defense depends 
upon a consideration of the duty imposed, the abilities 
and training of the soldier upon whom the duty is 
imposed, and the circumstances in which he or she is 
called upon to perform this duty.*4The defense is avail
able when either a willful or negligent dereliction is 
charged, but will succeed only when inept conduct
rather than willful conduct-caused the dereliction. 

Trial defense counsel should be aware that Powell 
implies that a legitimate defense tactic in this area could 
involve an attack focusing on command inactivity when 
the command knew or should have known of the 
unsatisfactory duty performance, or lack of ability or 

necessary training, that ultimately resulted in the charge. 
A situation involving a young soldier, or a soldier work
ing outside his or her specialty-especially when the 
duties require detailed procedure or are of a highly tech- P 

nical nature-would provide a strong foundation for this 
defense. In discussing the defense with clients, trial 
defense counsel may want to emphasize that reliance on 
the defense of ineptitude should not be considered as 
demeaning. Rather, the defense provides a means to focus 
attention on significant issues involving training, the spe
cific nature of the duties involved, and inadequate com
mand support. Government counsel often v iew 
&reliction of duty as  a fairly easy charge to prove, The 
defense of ineptitude holds the government to its burden 
of proof and, in the appropriate case, forces the command 
to take what may be an unflattering view of itself. 
Captain Toole. 

4JManual for Courts-Martial. United States, 1984. Part IV, pan. 16c(3Xd) provider that a person is not derelict in the performance of duties if the 
failure to perform thosc duties is caused by ineptitude rather than willfulness. negligence, or culpable inefficiency. and it may not be charged under 
UCMJ article 92, or otherwise punished. For example, a recruit who has tried earnestly during rifle training and throughout record firing is not derelict 
in the performance of duties if he or she fails to qualify with the weapon. 

44PoweII. 32 M.J. at 121. 

Clerk of Court Notes f l  

Boxes Without Topses 

The Clerk of Court occasionally receives records of 
trial in boxes that have been “reconditioned”-that k, 
rewrapped and sealed in plastic-by the United States 
postal Service. Tbe mSOn ~ ~ l l yis that the box had no 
top and the Paper was not strong enough 
to hold the package together. In either event, those of YOU 

who do not use complete boxes incur the risk of having 
to reconstruct the contents if the Postal Service could not 
find all of the spilled documents. You also may receive 
from us an unsolicited photo of your handiwork We fur
nish these for your staff judge advocate’s office scrap 
book of lessons learned. 

Proof of Service 

A critical part of posttrial appellate activity is notifying 
the accused of the Court of Military Review decision by 
sewing on him or her a copy of the decision, and by 
advising the accused of his or her right to petition the 
United States Court of Military Appeals for review. 
These requirements are set forth in Rule for Courts-
Martial 12°3(d) and Paragraph 13-9 Of Army Regu1ation 
(AR) 27-10, Legal Servicef: Military (z2 DeC. 
1989). If this is not done properly, the conviction never 

may become final and the punitive discharge, if adjudged, 
lawfully cannot be executed. 

General court-martial (OCM) jurisdictions provide 
proof that *.,,ice was made, which the Clerk of court 
files with the record of trial. The proof is a prop
erly completed Department of the Atmy (DA) Form 
4 g 1 6 ~ ,see AR 27-10 at 111, any receipts 
and envelopes received. 

When service is effected by mailing the decision and 
appellate rights advice to the accused’s officially 
recorded address-as when the accused is on excess 
leave or is absent without authority (AW0L)-section C 
of DA Form 4916-R is used. Sections B and C both are 
used if the accused is AWOL.Department of the Army 
Message, DAJA-CL 0115252 May 91, directed GCM 
jurisdictions to alter the printed portion reading .awas 

placed in military channels for delivery to the Postal 
Sewice to be dispatched ‘Certified Mail”’ to read “was 
placed in the postal Service and dispatched ‘Certified 
~ ~ i 1 . W ”Until the printed form can be changed, this 
alterationmust be made in dl cases. mis is particularly 
important becaw it may be the only evidence that the 
envelope was deposited in the United States mails, in 

~ 

compliance with U C ~&icle 67(b)(2), if no receipt or 
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other material ever is returned to the staffjudge advocate 
office. See DA Form 4916-R, sec. C, item 2c. 

Posttrial Defense Delay and the 
Chronology Sheet, Again 

Under Rules for Courts-Martial 1105(c)( 1) and 
1106(f)(5), twenty days is the maximum allowable exten
sion of time to permit an accused to submit matters to the 
convening authority or to comment on the staff judge 
advocate's posttrial recommendation. Therefore, the sta
tistical branch of the Clerk of Court's office monitors 
carefully any claimed deduction on the Chronology Sheet 
for a defense delay exceeding twenty days to see whether 

n 

-


-


other factors mentioned in AR 27-10, paragraph 5-31a.1, 
are involved. 
Too often, being able to support any posttrial deduc

tion at all is impossible because the critical papers are 
undated. Staff judge advocates and their chiefs of military 
justice should review their posttrial formats to assure that 
forms Wig used to transmit the record of trial and the 
staff judge advocate's recommendation to the defense 
counsel include provisions for inserting the date.Equally 
important is that the form must require the defense coun
sel to insert the date of receipt. Finally, space should be 
provided for entering the date wunsel's submissions or 
waiver were received in the staff judge advocate's office. 
Only in this way can delay attributable to the defense in 
excess of the ten days initially allowed be documented. 

TJAGSA Practice Notes 
Instructors, The Judge Advocate General's School 

Criminal Law Notes 
Prosecuting Juveniles as Adults in United States 

District Court: Some Practical Guidance 
What options does a Special Assistant United States 

Attorney (SAUSA)have in prosecuting crimes committed 
by juveniles71 Minor misconduct, such as petty theft and 
vandalism, likely can be prosecuted by information in 
United States Magistrate's Court, although this court can
not impose a sentence to imprisonment on a juvenile.*
More serious offenses committed by juveniles on military
reservations may be prosecuted in United States district 
court but, even in this court, only limited imprisonment is 
possible.3 When the juvenile offender is at least fifteen 
years old, however, and is alleged to have committed pre
meditated murder or to have acted as the leader of a dmg
dealing gang on the local installation, a SAUSA should 
consider prosecuting him or her as an adult. 

Normally, a federal prosecution against a juvenile 
begins with a criminal information.4 The information 
should cite the juvenile delinquency provisions and the 
code section for the specific statute violated. The juvenile 
case should be captioned without refemng to the true 
name of the defendarks The information also must have 
attached a certification in writing6 that no juvenile court 
of any state has jurisdiction over the juvenile or, if such 
jurisdiction exists, the respective state has refused to 
exercise it7. If the offense committed by the juvenile is a 
violent felony or a felony drug offenses, then the cer
tification also should state these particulars. Courtroom 
proceedings for juveniles are closed to the public.9 If the 
juvenile is found guilty by the court,l* the juvenile is 
adjudicated a "juvenile delinquent."ll Sentencing is at a 
"dispositional hearing**12 in which the Sentencing 
Guidelines do not apply.*3 

'18 U.S.C. 0 5031 (1988) defines Ijuvenile as Ipuson "who has not attained his eighteenth birthday." criminal -gs, however, may be 
commenced only against a juvenile who Copnmits the off- prior to his 18th birthday and is charged with it before his 216 birthday. 
*Id. 0 3401(g) ("No term of imprisonment &all be imposed in m y  such case"). 
3Thislimited form of hprisonment is called "official detention" under 18 U.S.C. f 5037. Oenuplly, if 8 juvenile offender is less rhun 18 ye& old,
thenany "official detention" may not e x 4  the petson'r Zlst birthday. If, CUI the other hand. the juvenile is b e m e n  I8 and 21 years of age. then m y
"official detention" cannot exceed five yeprs. Several exceptions to this general rule exist, md 18 U.S.C. 00 5037(c)(l) .nd5037(c)(2) must be read 
carefully to calculate the comct sentence. 
4Proceedings against a juvenile might begin with I"violation notice or complaint," particularly in United States magistnte'a court. See I8 U.S.C. 
0 3401(g) (1988); Fed.R Crim. P. 3. For juvenile proceedings generally, rce United States Attmy'a Manual, vol. III(s), p 9-8.000. 
sExamples of appropriate aptions ue: "United States v. A Juvenile, Funale"; or, in UI infomation involving multiple defendants, "United States v. 
A Juvenile, Male; A Juvenile Male; A Juvenile, Funale". 
6The certificate required by 18 U.S.C. t SO32 usually is signed by the SAUSA for the United States attorney on the basis of authority delegated to the 
latter by the Attorney Oeneral under Order No. 579-74.28 C.F.R. 0 0.57 (1990). Note that no certification Is required if the offense occumd within 
the special territorial jurisdiction of the United States d has Imaximum tam of imprisonment of Lesr than six monlhs. 
'If 8 certification does not claim a lack of state court jurisdiction or r e h !  to exercise it as the rwon  for prosecuting Ijuvenile in United States 
district court, then vrtion SO32 jurisdiction over a juvenile may be based on a felony offense if "a substantial Federal intemt" that warrants the 
exercise of federal jurisdiction exists. 
'21 U.S.C. 09 841, 952(a). 953, 955. 959, %o(b)(l), 960@)(2). 960@)(3) (1988). 
9Note M e r  that 18 U.S.C. 01 5038(a) to SO38(c) prohibit unauthorized disclosure of juvenile mxnis; 18 U.S.C. 5038(e) forbids the publication of 
the name or picture of any juvenile involved in juvenile delinquency proceedings. 
1°A juvenile receives a bench trial only; no right to trial by jury exlsts. See 18 U.S.C. 0 5037 (1988). 
"Id. 0 5032. 
12Id. 
'$See United S t a b  Sentencing Cammission, Questiatu Most Frequenrly Asked About rhe Sentencing Guldclirrcs. vol. XU, mt 1. 
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Even if a juvenile prosecution is commenced in this [elvidence of the following factors shall be consid
normal manner, a SAUSA still can decide ‘to proceed ered, and findings with regard to each factor shall , 

against the offender as an adult. Assuming that the local be made in the record, in assessing whether a trans-
United States attorney agrees that prosecution as an adult fer would be in the interest of justice: 
is appropriate, the first step is to request permission from 
the UNted States Department of Justice @On to treat the 1.  the age and social background of the 

juvenile as an adult.14 A letter to the Chief, Oeneral Uti- juvenile; 1 . 

gation,lS at DOJ must detail the facts and circumstances 2. ‘;henature of the alleged offense;
supporting the request. 

3. the extent and nature of the juvenile’s prior 
As an example, a recent request to DOJ to prosecute a delinquency record; 

seventeen-year-old juvenile as an adult was approved 
based on the following facts: During an interstate high- 4. the juvenile’s present intellectual develop
way traffic stop, the seventeen-year-old male was found ment and psychological maturity; 
in possession of sixty-three packets of crack cocaine, a 5. the nature of past treatment efforts and the
loaded .22 caliber pistol, and numerous rounds of juvenile’s response to such efforts;
ammunition. After his apprehension by the police, the 
juvenile male lied about his identity and his age; at his 6. the availability of programs designed to treat 
initial appearance before a United States magistrate, he the juvenile’s behavioral problems.16 
persisted in these lies. The federal probation office later 
learned his true identity and date of birth. After discover- Stating all facts that fit into any of the six listed catego
ing that he was not an adult, the juvenile was transferred ries in the government’s motion is particularly important 
by prison authorities to a juvenile detention facility, because the United States district court’s required fmd
where he conspired with the other youths to overpower ings of fact-which likely will appear in a written 
the staff and escape. When counselled by the staff, he “order” after the hearing-should be able to rely upon 
attacked the staff and had to be handcuffed. A records these factors in making the record. 
check showed that this youth had been arrested at age The juvenile, as well as his or her parents, guardian or
fifteen on a gun charge in New York City. The United custodian, and counsel must receive notice of the request
States attorney’s letter to DOJ related all these facts and to transfer to adult jurisdiction.17 In the hearing before
concluded that the juvenile’s “proximity to the age of the district court on the motion to transfer, any approved
majority, the serious nature of the charges against him, transfer of the juvenile to adult jurisdiction must be sup
the intelligence [about him] from local authorities, as ported “with findings.” The decision to allow a transfer
well as his miserable attitude and behavior since his is within the district court’s discretion,J*and the court 
arrest, would seem to militate strongly in favor of treating need not weigh equally all the factors listed in 18 U.S.C.
him as an adult.” DOJ approved the request to treat the section 5032.19 The Federal Rules of Evidence do not
juvenile as  an adult. apply at the transfer hearing, and hearsay and other forms 

The second step is to move the United States district of evidence that are generally inadmissible at trial are 

court to transfer the juvenile to adult jurisdiction. A admissible at the hearing.20 

motion, captioned “‘Motion ‘Requesting Defendant Be After the approved transfer of jurisdiction, the SAUSA 
Transferred To Adult Jurisdiction,” is made pursuant to must seek an indictment of the defendant as required for 
18 U.S.C.&tion 5032. The motion should detail all the all adult offenders because prosecution on the basis of the 
facts that would support a prosecution of the j u v k l e  as juvenile information is no longer adequate.*’ After the 
an adult. Section 5032 requires that return of a true bill, the case against the “juvenile” pro

l4Src United States Attorney‘s Manual, vol. m(a),# 9-2.143. 

IsMr.  Larry Lippe, Chief, Oenetal Litigation, P.0, Box 887, Ben Franklin Station. Washington, D.C. 20044. , 
1618 U.S.C.Q 5032 (1988) (emphasis added). 

1lld. 

1aScc United States v. Doe, 871 F.2 

19ld. rt 1252. 
t

“United States v. H.S.,717 F.Supp. 911 (D.D.C. 1989). 

ZlUnless the defendant consents to trial by information, a walver of indictment must have been made. See Fed R. Cnm. P.70) .  

P 

-
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-
ceeds as would any other prosecution against an adult 
offender-including a public trial by jury and sentencing 
under the Sentencing Guidelines. Major Borch. 

The Army’s ethical rules for attorneys state that an 
attorney may aot offer false evidence knowingly and may 
refuse to offer evidence upon a reasonable belief that it is 
false.26 While recognizing counsel’s duty not to suborn 
perjury in Polk,the court found that the defense counsel’s 
failure to pursue the investigation of the case-at least to 
the point of being able to provide articulable reasons for 
disbelieving his client-constituted ineffective assistance 
of c o m 1 . 2 7  

“he American Bat Association Standards for Criminal 
Justice (AE3A Standards) also apply to defense counsel in 
the Army unless the specific standard is inconsistent with 
court-martial practice.2* One standard states, “Defense 
counsel should conduct a prompt investigation of the cir
cumstances of the case and explore all avenues leading to 
facts relevant to the merits of the case and penalty in the 
event of ~onvictiOn.’*2~This duty to investigate exists 
despite the accused’s desire to plead guilty or despite any 
admissions by the accused indicating guilt.% The Polk 
case effectively mandates that military defense counsel 
comply with the ABA Standards regarding investigation 
of the case. Apparently, the court recognizes, as do the 
ABA Standards, that the facts of a case form the basis for 
counsel to provide effective representation. Another of 
the ABA Standards of which defense counsel should be 
aware is that “[als soon as practicable, defense counsel 
should seek to determine all relevant facts known to the 
accused.”3l In addition, counsel must not intimate that 
the client should not be candid in revealing the facts to 
the counsel *’SO as to afford defense counsel free rein to 
take action which would be precluded by counsel’s 
knowing of such facts.”S* 

mise NIES and standards lend support to the proposi
tion that defense counsel are officersof the court and owe 
a duty not only to their clients, but also to the overall 
justice system. While the role of a defense co-1 must 
be balanced between these two duties, defense counsel 
should recognize that either one or both of the duties will 
be compromised unless counsel have investigated the 
facts of the case. The Supreme Court has stated, “counsel 
have a duty to make reasonable investigations or to make 
a reasonable decision that makes particular investigations 
unnecessary ... [A] particular decision not to investigate 

Defense Counsel: An Ethical Duty to Investlgate 

La United States v. Polk22 the United States Cokt of 
Military Appeals recently stated that defense counsel 
have “a duty to make reasonable investigations to deter
mine what the true facts [of the case] are.” The Polk case 
is important for the defense bar for at least two reasons: 
(1) the case reflects that counsel must have more than a 
mere belief that witness testimony will be untruthful 
before counsel elects not to present the testimony; and (2) 
the case implicitly undermines the defense counsel’s tac
tic of intentionally avoiding learning the facts of a case to 
avoid suborning perjury. 

In Polk the accused gave his defense counsel the names 
of witnesses, including the name of a coaccused, who the 
accused felt would offer exculpatory testimony. The 
defense counsel either did not talk to these witnesser or 
elected not to call them at trial.23 One of the witnesses to 
whom the defense counsel did talk apparently would have 
testified that the victim had attempted to withdraw the 
charges, but this witness was not called at trial. Further
more, defense counsel did not pursue the coaccused’s tes
timony because he accepted the word of the coaccused’s 
counsel that the coaccused would decline to testify at the 
accused’s trial. In a posttrial affidavit, the defense coun
sel indicated, in a conclusory fashion, that he believed 
that the accused and coaccused had fabricated facts to 
exculpate themselves.= The defense counsel,. moreover, 
did not dispute his alleged failure to explore the coac
cused’s expected testimony. Of interest is what the court 
said about the rationale given by the defense counsel: 

The reason given by defense counsel--“lt was my 
belief at the time that these facts would not have 
been truthful”-is conclusory, self-serving and 
inadequate to justify his failure to do everything 
legally and ethically required to obtain the testi
mony of [the co-accused] and the other witnesses, 
provided the testimony proved to be helpful i.. and 
was not demonstrably untruthful.25 

~ 

“32 M.J. 150. 153 (C.M.A. 1991). 


=Id. at 152. 


24 Id. 

=Id. at 153. 

%Dep’t of Army, Porn. 27-26, Rules of ProfessionalConduct for h q e r s ,  rules 3.3(a)(4), 3.3(c) (31 Dec. 1987). 


mPolk, 32 M.J. at 153. 


=Army Reg. 27-10, Legal Services: Military Justice, pars. 5-8 (22 Dec. 1989). 


”Standards for Criminal Justice, The Defense Function,Standard 4-4.1 (1991) [hereinafter ABA Standards]. 


”? 	 W d .  
”ABA Standard 4-3.2(8). 

’*Id. 4-3.2@). 
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must be directly assessed for ' reasonableness.''33 Polk In answering these questions, counsel must distinguish 

forcefully drives this lesson home to military defense between the two permissible uses of prior inconsistent 

counsel.Defense counsel must either investigate the facts statements. If counsel is interete!d in presenting the sub

of a case or have good reasons for not doing so. Other- stance of the prior statement, the hearsay problem must 

wise, counsel risk beiig faulted-both in the legal sense, be overcome. The rules only exempt from hearsay pro

for providing ineffective assistance of counsel and in the hibitions sworn statements made at a trial, hearing, depo

ethical sense for W i g  incompetent. Lieutenant Colonel sition, or similar types legal p"eedings.37 The statement 

Holland. of the witness to friends does not meet this requirement 


and cannot be considered as substantive evidence. For 

impeachment purposes, however, the proponent can
Improper Use of Prior Inconsistent Statements prove any prior inconsistent statement as long as the 


Consider the common situation in which a potential opposing party is afforded an opportunity to cross

witness has told friends that he observed the accused examine the witness and the witness is given an oppor

commit the charged crime. Because of doubts concerning tunity to explain the apparent inwnsistency.38 

his future well-being, however, the witness now infonns Faced with a prosecutor who used the tactic described

the prosecutor that he will testify that the accused is inno- above, the Ninth Circuit recently explained that the pros

cent. Accordingly, the prosecutor begins to consider cre- ecutor had used the impeachment rule impennissibly to 

ative ways to admit the earlier statement of the accused's gain substantive use of a prior inconsistent ~tatement.3~ 

guilt. The maximum permissible effect of impeachment is  to 


In the government's case-in-chief, an astute defense cancel out adverse testimony. To go further and invite the 

counsel successfully would challenge the admissibility of factfimder's consideration of the evidence substantively


the earlier statement as hearsay-that is, an out-of-court that is, for a purpose other than the purpose for which it 


statement offered for the truth of the matter asserted.s If was admitted-amounts to a bad-faith "end run" around 


the defense were to have the withes testify at trial on the the rules of evidence. 


accused's innocence, however, the prosecutor could then When a phor inconsistent statement is admitted to 

admit the prior inconsistent statement as an exemption to impeach a witness, the adversely a f f d  party should um

the hearsay rule.35 Consequently, the prudent defense sider requesting an immediate instruction that the evidence 

counsel may choose not to call the witness. is to be considered only for the purpose of evaluating cred


ibility, and not for the purpose of establishing the truth of 

If the defense counsel actually chooses not to call the the statement's content.^ Counsel also must be careful not 


witness, a creative prosecutor may attempt to use the rule to argue the contents of a statement admitted solely for 

that allows a patty to impeach any witness, including impeachment purposesfor any reason other than evaluating

one's own witness.36 In other words, why not call the the believability of the witness. Major Warner. 

witness as a prosecution witness, let him testify to the 

accused's innocence, and then impeach him with his prior Dereliction of Duty and the Defense of Ineptitude 

inconsistent statement? Would not the factfinder now Dereliction of duty41 is a uniquely military offense.42
consider the earlier statement against the accused in' The 1984 Manual for Courts-Martial43 instructs that the
determining guilt? crime has the following three elements of proof: 

33Scrickland v. Washington, 466 U.S.668, 691 (1984). 
"See Manual for Courts-Maitial, United States. 1984, Mil. R. M d .  80l(c) bereinafter Mil. R. Evid.]. 
-Id. 80l(d)(I)(A). 
36Id. 607. 
S'Id. 801(d)(l)(A). 
381d. 613(b). 
-United States v. mez-Ctallardo, 915 F.2d 553 (9th Cir. 1990); scc a&o United States v. Jackson, 12 M.J. 163 (C.M.A. 1981); United States V. 
Mendoza, 18 M.J. 576 (A.F.CM.R 1984). 
*See Department of b y ,  Pam 27-9, Militay Judges' Benchbook, para. 7-11 (1 May 1982) Fcrehftcr Benchbook]. 
41Scc Uniform Code of Military Justice ut. 9x3). 10 U.S.C. 1 89-3) (1982) [hereinafter UCMJ]. 

"As the author once observed: 

Although willfully or negligently poor job performanceby a civilian worker may be gtoundr for terminating employment 
or taking other ndverse administrative actions r g a h t  the worker, rarely would such job nlated condud Lerve as basis 
for using criminal sanctions. Military law, on the other hhd. provides that dereliction of duty, even if unintentional. can 
result in n criminal conviction and Imprisonment. 

TJAOSA Practice Note, Dercllcrfon of Dury and Wenzher Rrpot?~,The Army Ldwyer, Oct. 1990, at 41-42 (footnOtg Omitted). 
43Manual for Courts-Martial. United States, 1984 [hereinafter MCM, 19841. 
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- (1) That the accused had certain duties;[44] 

(2) That the accused had knowledge of the 
duties;[49 and 

(3) That the accused, either willfully,[? 
though neglect,[dT or by culpable inefficiency,[? 
was derelict in the performance of those duties49 

Mere ineptitude, on the other hand, will not support a 
conviction for dereliction of duty.% Thisprinciple of mil
itary law has come to be known as the “ineptitude 
defense.”51 As the Manual for Courts-Martial explains: 

A person is not derelict in the performance of 
duties if the failure to perform those duties i s  
caused by ineptitude rather than by willfulness, 
negligence, or culpable inefficiency, and may not 
be charged under this article, or otherwise 
punished. For example, a recruit who has tried ear
nestly during rifle training and throughout record 
f f i g  is not derelict in the performance of duties if 
the recruit fails to qualify with the weaponP* 

In the recent case of United States v. Powell:’ the 
accused, contrary to his pleas, was convicted of four of 
eleven specifications of dereliction of duty.54 Three of 
the convictions pertained to the accused’h duties regard

ing official rep0rts.5~Specifically, the specifications 
alleged, respectively, that the accused: (1) willfully 
allowed a nonwitness to sign a report a s  a witness; (2) 
willfully signed reports stating that materials were 
destroyed before they actually were destroyed, and (3) 
was culpably inefficient in failing altogether to sign a 
report26 The final conviction related to the accused’s cul
pable inefficiency by completely failing to keep a running 
inventory. 

The defense in Powell argued on appeal that the 
accused was entitled to the defense of ineptitude.” The 
defense contended that the accused lacked the skill, train
ing, and command support to perform his duties with 
respect to the reports pmperly.s* 

The Court of Military Appeals disagreed. The court 
initially observed that the ineptitude defense *‘islargely 
fact-specific, requiring consideration of the duty imposed, 
the abilities and training of the soldier upon whom the 
duty is imposed, and the circumstances in which he is 
called upon to perform this duty.”59 With respect to the 
specifications relating to the reports, the court found that 
the accused’s derelictions “were caused by a lack of sim
ple integrity rather than ineptitu&.”60 On the remaining 
specification, the court emphasized the accused’s can
plete failure to keep a running inventory, as opposed to 

UTbe potential sources of the duty that can serve as the bask for a convidionunder d c l e  92(3) are virtually l i t l e s s .  The IKanual explains that the 
“duty may be imposed by treaty, otatute, regulation, lawful order, uandard operating procedure. or custom of the service.” Id.. Part Tv, para. 
16c(3)(a); see. e.g., United States v. Nichels. 20 M.J.225 (C.M.A.1985) (Air Force regulation imposes a duty upon the accused, a fund custodian, to 

-< 
audit funds periodically and to maintain proper fiscal contml over them); United States v. Moore. 21 C.M.R.544,546 (NB.R 1956) (accused’s duty 
to return to his ship under the circumstances was imposed by a Navy Regulation); Uniled States v. Heyward, 22 MJ. 35 (C.M.A. 1986) (a custom of 
the service. in addition to an Air Force regulation, imposed a duty upon the accused, a noncommissioned officer. to =pori drug sbuse by others). 
“In mtrast,the Manual for courts-Martial, United States, 1969, para. 17- (Rev. ed.) [hereinafterMCM, 19691 provided that actual knowledge was 
required only for willful dereliction of duties. The drafiers of the 1984 Manual for Courts-Martial, relying on United Stater v. curtin, 26 C.M.R. 207 
(C.M.A. 1958). have made the accused‘s knowledge of the duties a requirement for all derelictions, including derelictions based upon negligence and 
culpable inefficiency. See MCM, 1984, Part N,para. 16c analysis. app. 21, at A21-89. 
J6Derelictionof duty may be willful. When used in this context, ”willful” m w  “intentional” and “refers to the doing of an act knowingly and 
purposely. specifically intending the natural and probable consequences of the act.’’ MCM, 1984, Part N,para. 16~(3)(c). 
*”Dereliction of duty may be negligent. TheManual for Courts-Martialdefm “negligent” as meaning thnt Uu “act or omission [was made by] I 
person who is under a duty to use due care @ut] exhibits a lackof that degreeof cnre which a reasonably prudent person would have exercised under 
the same or similarcircumstances.”MCM, 1984, PartN,para. 16c(3)(c);see United States Y. Kelchner, 36 C.M.R.183. 185 (C.M.A. 1966); United 
States v. Ferguson, 12 C.M.R. 570.576 (A.B.R. 1953); ea., United Shtes v. Grow, 1 1  C.M.R. 77,8687 (C.M.A. 1953) (accused derelict in his duty 
by failing to safeguard classified infotmationadequately); United States v. Sievert, 29 C.M.R 657,661-62 (N.B.R 1959) (accused,a navigator, found 
derelict in his duties by running his ship aground because he failed to we dl the available equipment and to regularly check his positim while trying 
maneuver through narcow passage on a dark night). 
4Qereliction of duty may be based on culpable inefficiency.Tbe Manual for Courts-Martial defmes “culpable b f i c k n c y ”  BS beiig “inefficiency i 

for which there is no reasonable or just excuse.” MCM, 1984. Part TV, pan. 16c(3)(c); see, ea., United States v. Dellarosa, 30 M.I. 255 (C.M.A. I 

1990) (accusedwas derelict in his duties by being culpably inefficient In making weather reports); Nick&, 20 M.J.225 (CMA. 1985) (accused was 
derelid in his duties. apparently under a culpable inefficiency theory, with respect to auditing and wnhll ing postal funds). 
*9MCM, 1984. Part W, pars. 16b(3). 
”See Kekhner. 36 C.M.R at 185. 
s*Technically.(his is I proper characterization of the way UI a c c d s  heptitude will operate with respect to dereliction of duty. Ineptitude, in 
essence, negates the mens rea (willfulness. negligence, or culpable inefficiency)required for the offense. Thus. it crmes BS a failure of proof defense. 
See generally Millriw. voiunmlry Intoxicatim as Q Criminal Dcjnse Under Millccrry LUW, 127 Mil. L. R ~ v . ~ l 3 l .147 n.93 (1990). 
s2MCM, 1984, Part N,para. 16c(3)(d). For other illustrativeexamples of ineptitude, fee Manual for coUrts-Mar(id,United States. 1951, para. l l lc .  
”32 M.J. 117 (C.M.A. 1991). 
=Id. at 117. 
SSld.  at 118. 
58Id. 
nZd. at 117-18. 
’*Id. at 121. 
5* Id. 
Wid. Thecowf wrote in this regard that “Ialn of iw ’s  word is his bond; and, i e circumstances of this case, there was no excuse for pn officer Ithe 
accused was a first lieutenant] knowingly signing false rep&or allowing the ~ a m eto be signed by others.” Id. 
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m inaccurate or incomplete inventory.61The court there
fore concluded that the military judge’s rejection of the 
defense of ineptitude, at least as to the four specifications 
of which the accused was convicted, was not legal error 
requiring reversal.“ 

As with any fact-dispositive legal issue, the ineptitude 
defense necessarily requires the drawing of frne distinc
tions.63 With this in mind, practitioners should become 
familiar with Powell and the guidance it provides. Major 
Milhizer. 

Distributing Drugs by Federal Express 

Article 112a of the Uniform Code of Military JusticeM 
(UCur) proscribes, inter alia, wrongful distribution of a 
controlled substance. The 1984 Manual for Courts-
Martial definition of distribution is extremely broad: 
‘ *  ‘Distribute’ means to deliver to the possession of 
another. ‘Deliver’ means the actual, constructive, or 
attempted transfer of an item, whether or not there exists 
an agency relationship.”65 

The military’s courts have, in turn, expansively inter
preted this broad definition of distribution. The Court of 
Military Appeals, for example, has held that distribution 
can occur even if the accused intended to reclaim the 
drugs before they went into commerce and the recipient 
was uaaware of the presence of the drug5.a Military 

61Id. 

courts also have concluded that distribution can consist of 
passing drugs from one coconspirator to another,67 or by 
the accused’s passing them back to the original sup
plier.68 Even the so-called Swiderski exception,69 which 
has been recognized by the military’s courts in dicta,70 
always has been distinguished on the facts and dis
allowed.71 “Distribution” actually has become a legal 
tern of art that sometimes has been given a surprisingly 
broad definiti0n.n 

United States v. Loren193 is the most recent reported 
military case to address the scope of conduct embraced 
by the term “distribution.” A witness at Lorenc’s court
martial testified that he saw the accused wrap some 
ecstacy74 in paper and tin foil, place it in an envelope, 
and then send it off by Federal Express.75 The witness 
did not know the identity of the recipient or how the 
envelope was addressed.76 

The Air Force Court of Military Review in Lorenc had 
little trouble concluding that the accused’s conduct con
stituted wrongful distribution of ecstacy. The court, after 
referring to the Manual for Courts-Martial definition of 
distrihtion, observed that ‘’‘[d]istribute’ or ‘distribution’ 
are not generally considered narrowlydefined words of 
legaIese.’’77 Applying this authority, the court wrote that 
it was “confident ... that dispatching ecstacy via Federal 
Express amounts to distribution under the Manual 
definition.”78 

p 

P 

aId. (cithg United Statu v. Hart. 25 M.J. 143 (C.M.A. 1987), c e .  denied, 488 U.S. 830 (1988)). 
“As Justice Oliver Wendell Holmes once observed In a different context: 

m h i l e  I should not dream of asking where (he line can be drawn, since the gnat body of the law consists In drawing 
such lines, yet when you realize that you are dealing with a matter of d e p  you must realize that reasonable men may 
differ widely IS to the place where the l i e  should fall. 

Schlesinger v. Wisconsin, 270 U.S. 230,241 (1926). 
W U C M J  ut. 112.a. 
UMCM, 1984, Part IV,para. 37c(3). The same broad language was used in the revised version of the pndous Manual. See MCM, 1969, para. 213g; 
United States v. Brown, 19 M.J.63, 64 (C.M.A. 1984). 
adunited States v. S m l l .  23 M.J. 122 (C.M.A. 1986). 
6“United States v. Tuero, 26 M.J. 106 (C.M.A. 1988); See United States v. Figueroa, 28 M.J. 580 (N.M.C.hf.R.1989). 
-United States v. Herring, 31 M.J. 637 (N.M.C.M.R.1990). 
-United States v. Swiderski. 548 F.2d 445 (2d Cir. 1977) (when two individuals simultaneously and jointly acquire possession of a drug for their own 
personalw, intending to share it together, their only crime is wrongful possession or use; they arc not guilty of aiding and abetting the distribution to 
each other). 
mE.g., United States v. Hill, 25 M.J. 411 (C.M.A. 198%). 
71E.g.. Id.; United States v. V i r ,  27 M.J. 562 (A.C.M.R. 1988); United States v. Allen, 22 MJ. 512 (A.C.M.R. 1986). 
nE.g., United States v. Omick, 30 M.J.1122 (N.C.M.R. 1989) (distributioncan occuc without a physical transfer of the drug). See generally TJAOSA 
Practice Note, Does Drug Distribudon Require Physfcal Tratqfer?. The A m y  Lawyer. Nov. 1990. at 44. The mllihry’s courts have recognized that 
the term distribution has some h ik .  For example, wrongful distribution did not occur when drugs were transfed between government agents, and 
(he accused neither ratified the sale nor accepted the proceeds therefrom. United States v. Bretz. 19 M.J. 224,227-28 (C.M.A. 1985). See generally
United States v.  Dayton, 29 M.J. 6 (C.M.A. 1989). 
7332 M.J. 660 (A.F.C.M.R. 1991). 
74Ecstacy is a common name given to MDMA, a Schedule I cwtmlled substance. Id. at 6 6 1  (citing United States v. Reichenbach, 29 M.J. 128 
(C.M.A. 1989)). 
75Lorenc. 32 M.J.at 661, 663. 
7‘3Id. at 663. , \ 

nXd. at 663 n.7 (citing 27 C.J.S. Distribution 614 (1959)). 
‘*Id. at 663. In support of this conclusion, the court cited State v. McHorse, 85 N.M. 753,517 P.2d 75 (N.M.Ct. App. 1978). which held that placing a 
controlled substance In the mails constituted distribption within the statutory meaning of wrongful distribution of controlled substances because this 
conduct had the effect of turning the drugs over io an ngent for delivery and thereby amounted to constructive transfer. 
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In reaching its conclusion that distribution had 
occurred, the Lorenc court explained that “[wle see no 
suggestion that Lorenc was simply sidestepping immedi
ate danger by mailing the ecstasy back to himself.”7Q 
This observation implies too much. An accused’s conduct 
can amount to distribution within the scope of article 
112a even when he or she temporarily surrenders posses
sion of a controlled substance for the sole purpose of 
avoiding detection.- Theseactions constitute distribution 
because the accused has delivered possession of the drug 
to another-in Lorenc’s case. to emdovees of Federal. .  
Express. The accused’s intent to retrieve the drugs for his 
personal use, rather than intending that they be used by 
another, might serve as a matter in extenuation or mitiga
tion.81 The conduct, nevertheless, constitutes distribution 
as defined by article 112a. Major Milhizer. 

Self-Defense Not Raised by Prior Incident 

Introduction 
United States v. Reids2 is the most recent case in which 

the C h r t  ofMilitary A P P b  has considered and applied 
the special defense of self-defense. Before discussing 
Reid hdetail, a brief review of self-defense under mili
tary law generally is appropriate.= 

- 79Lmenc. 32 M.J. at 663. 
W e e  Sorrel& 23 M.J. at 122. 

Self-Defeense Generally 
Self-defense long has been recognized under the corn

mon Jaw.- Case authority explicitly allowing the defense 
dates back at least to the early thirteenth century.85 In 
addition, the Supreme Court historically has permitted 
self-defense to act as a complete defense to most violent 
crimes.w Presently, “[elvery American jurisdiction 
provides a justification of self-defense in one form or 
another:’87 The Model Penal Code also recognizes self
defense.m 

Military law likewise has recognized the defense of 
dfaefense.89Under Present law, self-defense is 
included in the 1984 Manual for COurts-Martial  as Of 

several expressly named Special defenses.gDself-defense 
justifies the use of proportional, defensive force to pro
tect oneself from physical harm. The degree of force used 
to defend against an attack must be proportional to the 
severity and certainty of the perceived attack to constitute 
selfdefense.91 

Virtually every formulation of self-defense, including 
the defense under military law, requires that the accused 
satisfy the following two elements: (1) fie aced rea-
SoMbly must believe that he or she is in immediate b
ger of receiving unlawful bodily harm;* and (2) the 

81Seegenerally Manual for Courts-hkrtial, United States, 1984, Rules for Courts-Martial &reinafter R.C.M.] 1001(c)(l)(A), lOOl(c)(l)(B). 
“32 M.J. 146 (C.M.A. 1991). 
“Much of resource material for this note is taken from Criminal Law Division, The Judge Advocate General’s School, U.S. Army, Criminal Law 
Deskbook Crimes and Defenses 3-12 to 3-14 (Aug. 1990). Persons interested in obtalning I copy of this deskbookcan order It through the Defense 
Technical Information Center. The procedures for ordering the deskbook are found In the Current Material of Intereat cection of Ttrp Army Lmqer, 
The conhibutions of Major Thomas 0.Mason are also gratefully echowledged. 
MSee generally &ale. Retreat from a MurciCrous Assault, 16 Harv. L. Rev. 567 (1903); Beale, Homicide In Self-Defence, 3 Colum. I,. REV. 526 
(1903); Perkins, Self-Defense Re-examined, 1 U.C.L.A. L. Rev. 133 (1954). The English common law placed major emphasis upon crime prevention 
and law enforcement with respect to lhe privilege of using deadly force. Modem statutes and decisional Low have instead focused upon self-defense 
and defense of another. See R. Perkins & R. Boyce, Criminal Law 1143 (3d ed. 1982). Under the modem view. self-defense acts LF a justification 
defense; it justifies the use of fora to avoid a greater harm or further a societal interest. Milhizer, supru note 51, at 147 11.95. 
a5EE.g.,The Case of Robert of Herthale, 1 Selden Society Select Pleas of the Crown 31 (1203); see also The Case of Leonin md Jacob, 1 fd. at 85 
(1221); The Case of the Carter, I id. at 94 (1221); Anonymous, Fitzherbert,a m i d  Abridgement, C. and P.L No. 284 (1328).A declarative statute tirst 
was enacted in the mid-sixteenth century. 24 Hale VIII. c.5 (1532). The first analytical treatment of selfdefense was by Sir Michael Faster ia 1762. 
Foster, Crown Law (1762). A p d  summary of the development of the defense, from which the above-cited authorities are taken, is found in R 
Perkins & R. Boyce, supra note 84, at 1120-27. 
sE.g.,Beard v. United States. 158 U.S. 550 (1895); Acers v. United States, 164 U.S. 388 (1896); Rowe v. United States, 164 US.546 (1896); Brown 
v. United States. 256 U.S. 335 (1921). 
*I2 P. Robinson, Criminal Law D e f e w  96 (1984); see alsp id. at 96-97 n.1 (lis@ statntoy pmvisions telating to aelf-defeme). See generally W. 
W a v e  k A. Scott, Handbook on Criminal taw 4 53 (1972) [hereinafterHandbook];W. LaFwe & A. Scott, Substantive Criminal Law rec. 5.7 (1986) 
ereinafter Crlminul h w ] ;  R. Perkins & R. Boy=, supra note 84, at 1113-44. 
‘Model Penal Code 4 3.04 (proposed offrcial DraA 1962). 
-See generally United States v. Amdahl. 2 C.M.R. 406.414 (A.B.R. 1952). and the cases cited therein. 
=R.C.M. 916(e). 
91Sec United States v. Vaughn, 36 C.M.R 120. 125-26 (C.M.A. 1966); see oLo United States v. oordon,34 C.M.R 94 (C.M.A. 1963); United States 
v. Straub, 30 C.M.R. 156. 160 (C.M.A. 1961). See genera& 2 P.Robinson, supra note 87. at 4 131(a). Therefore, UI a d may respond to a 
“fistic” assault with similar force. United States v. Perry. 36 C.M.R.377,380 (C.M.A. 1966). “Of course, one who has been attacked is not resttided 

T to defending himself to the precise force Ulnatened by the assailant.” United S t a h  v. c.rdwell. 15 M.J. 124. 126 n.2 (C.M.A. 1983) (citing United 
States v. Acosta-Vergus. 32 C.M.R. 388, 392 (C.M.A. 1962)). 
nW.W a v e  & A. Scott, Crlmlnul &w. S U ~ ~ Qnote 87, at 649. h noted by other commentators, “[tlhe test ...is no( ...the actuality of the impending 
harm ... put instead t]he reasonable belief of the defender is controlling.” R. Perkins k R. Boyce. supra note 84, at 1115. 
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accused's use of force subjectively must be necessary to 
avoid the impending bodily ham, without being exes
sive.93 When these requirements are met, self-defense 
will operate as a complete defense to crimes against a 
person such as murder, manslaughter, maiming, and 
assault94 

As with all defenses under military law, the accused 
has the burden of production-that is, placing self
defense in issue by proffering some evidence.a Self
defense can be raised% by evidence presented by the 
defense, the prosecution, or the court-martia1.m In addi
tion, the military judge has a sua sponte duty to instruct 
upon self-defense when it reasonably has been raised by 
the evidence.98 Once put in issue, however, the prosecu
tion has the burden of proving beyond a reasonable doubt 
that the defense of self-defense did not exist.* Contrary 
to the general rule of military practice permitting incon
sistent defenses,lm case law holds that an accused may 
not raise self-defense while denying that he committed 
the crime.101 

Self-defense most often is raised when injury or death 
is inflicted by the accused.1a In these circumstances, an 
accused may interpose self-defense to a charge of homi

cide or aggravated aassault provided that: (1) he or she 
reasonably apprehended suffering death or grievous 
Wily harm; and (2) he or she believed the force used In 
response was necessary to protect against the reasonably 
perceived threat.lD3 Similarly, an accused may interpose 
self-defense to any charged assault provided that: (1) he 
or she reasonably apprehended bodily ham was about to 
be inflicted upon him or her; and (2) he or she responded 
with nondeadly force necessary to repel the attack104 

As the above discussion indicates, the accused's 
apprehension of receiving immediate bodily harm is 
judged by an objective standard. Accordingly, the 
apprehension must be one that a reasonably prudent per
son would have held under the circumstances.*~Matters 
such as the relative height, weight, and general build of 
the parties, as well as the possibility of safe retreat, may 
be considered in determining whether the accused's 
apprehension was reasonable.106 Other facts, however, 
such as the accused's intoxication and emotional stability, 
are not relevant to this objective assessment.1~ 

The necessity of the accused's response is judged by a 
subjective standard. Although the accused's apprehension 
must be teasonable, the force he or she used in response 

P 

? 

W. LaFave k A. Scott, CrfmlnaZLow, supra note 87, at 649; see R Perkins k R. Boyce. supra note 84, at 11  IS. Depending on the circumstances, an 
accused may resort to a deadly weapon to repel a aimple rssault. United States V. Black, 31 C.M.R. 157. 161 (C.M.A. 1961). 
"W.W a v e  k A. Scott, Handbook,supra note 87, at 391. Some commentators have mggested that self-defensecan be a defense for other typs of 
offenses, such as crimes against property. in appropriate cases. For example, a person could use self-defense to justify taking a car to flee from an 
mwarmnted attack See Hall & Muellcr, Criminal l r w  and Procedure 663 (2d ed. 1965))."hisexamplemore accurately r a h  the defense of necessity. 
See generally Milhizer, Necessity and the Military Justice Sysfem: A Proposed Spechl Dejense, 121 Mil. L Rev. 95 (1988). 
9sR.C.M. 916@). This is consistent with civilian jurisdictions,which always place the burden of production an the defense. 2 P. Robinson, supra note 
87, at 99. 
%This burden sometimes is desaibed as the burden of raising the defense. See United States V. Hurst. 49 C.M.R. 681, 682 (A.C.M.R. 1974). 
"R.C.M. 916(b) discussion; see United States v. Rosc, 28 M.J.132 (C.M.A. 1989). See general& TJAOSA PracticeNote, ScFDefewe Need Not Be 
Raked by the Accused's Testtmony, The Army hwyer, Aug. 1989, at 40. 
9eR.C.M.92qe); see Vaughn, 36 C.M.R. at 124 ("nf thenIs evidence in the r e d  which, if believed, could raise a dwbt whether the mused acted 
in self-defense, then the issue is reasonably raised and instructions must be given thereon."); Gordon, 34 C.M.R.at 1o0-01; Bhk,  31 C.M.R. at 1% 
see also Benchbook, para. 5-2 (miiitary'a self-defense instruction). 
"R.C.M. 916(b); see Gordon, 34 C.M.R at 101. See genera& United States v. Llncoln, 38 C.M.R 128 &.MA 1967) (government must prove 
beyond a reasonable doubt that a special defense does not apply). This alfocation of the burden and standard of proof is consistent with most civilian 
jurisdictions. which place the burden of persuasion on the pmsecution, beyond a reasonable doubt. 2 P. Robinson. supra note 87, rt 99-100. 
1wR.C.M.916(b) discussion; c.g.. Lincoln, 38 C.M.R 128 (C.M.A. 1967) @oth accident and oelf-defense can be raised); United States v. Snyder, 21 
C.M.R. 14 (C.M.A. 1956) (both heat of passion ltld self-defense cm be raised). 
IolUnited States v. Bellamy. 47 C.M.R.319 (A.CMR. 1973); cf. United States v. Crabtree. 32 C.M.R. 652 (A.B.R. 1%2) @othdurrss and denial may 
not be raised). 
'@-?Preventive selfdefem. although less common. also is recognized under military law. Preventive self-defense is established by demonsatingtwo 
conditions: (1) the accused apprehended, on reasonable grounds, that bodily harm was about to be inflicted upon him wrongfully; and (2) to deter the 
assailant. the sccused offered, but actually did not apply or attempt to apply, a means or force that would be likely to cause death or grievous bodily 
harm. RC.M. 916(e)(2). Accordingly, under the ~ b r i ~of preventative self-defense, an aceused may offer an aggravated assault to deter a aimple
battery. Acosfa-Vargus. 32 C.M.R at 392-93; United States v. Lett, 9 M.J.602,604 (AF.C.M.R. 1979, pet. denled, 9 M.J. 414 (C.M.A. 1980) 
(accused pulled a Mfe  to deter Ibattery); United States v. Johnson, 25 C.M.R.554 (A.B.R 1951) (accused f a d  pistol. intentionally missing his 
attacker, to deter a simple assault). A detailed discussion of preventative self-defense is beyond the .scope of this note. 
ImRC.M.916(e)(l); United States v. Joekfon, 36 C.M.R 101 (C.M.A. 1966); United States V.Cleyborne, 7 M.I. 528 (A.C.M.R. 1979). Acc4nliagly, 
an accused justifiably may use deadly force against another in self-defense if he or she reasonably believes that the other person is about to inflict 
unlawful death or Serious Mi$ham upon him or her and that deadly force Is needed io prevent it. Beard. 158 U.S. at 560. see W. W a v e  6 A. 
Scott, Handbo~k,supm note 07, at 393. 
lMRC.MM.916(e)(3); United States v. Jones, 3 M.J. 279,280 (C.MA. 1979). 
loSSeeJockson, 36 C.M.R.at 106 ( a d ' s  apprehension was not reasonable; a prudent p e ~ nwould not fear death OT grievous bodily
hann by a slap in face). 
l"RC.M. 916(e)(l) discussion; see Clayhorne, 7 M.J. at 531 (the a c d s  use of L knife constitu 
experienced boxer with a reputation for violence and the accused could not retreat). 
1WR.C.M.916(e)(l) discussion; United Statu v. Judkins, 34 C.M.R. 232,239-41 (C.M.A. 1964); Springfield v. State, 96 Ala. 81, 1 1  So. 250 (1892); 
W. LaFave dr A. Scott,Handbook,supra note 87, at 394. 
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to that apprehension need be necessary only in his or her 
own mind.'= Accordingly, the accused's age, intel
ligence, education, and training are all relevant in assess
ing his or her subjective belief regarding the force 
necessary to repel the attack109 Likewise, the accused's 
level of intoxication and emotional stability may be con
sidered in determining whether the force he or she used 
was subjectively neceSsary.ll0 

The Case of United States v. Reid 
The accused in Reid was charged, inter alia, with two 

assaults consummated by a battery upon his Wife.111 He 
was acquitted of the first assault, which allegedly 
occurred in November 1987, and was convicted of the 
second assault, which occurred in July 1988.112 

On the first occasion, the accused was charged with 
slapping his wife with an open hand.113 The incident 
arose when the accused's wife learned of his romantic 
relationship with another woman. Although the accused 
apparently did not deny striking his wife, he successfully 
interposed the defense of self-defense.114 The relevant 
evidence showed that before the accused slapped his 
wife, she repeatedly had hit him in the face, pushed him 
into a swimming pool, and bit him on the nose.115 After 
the physical altercation,116 the wife obtained a pistol and 
threatened to "blow" the accused's "head off:*ll7 

The second incident grew out of an argument between 
the accused and his wife.lln The accused, having become 
enraged at a comment made by his wife, began to leave 
while taking his wife's car keys with him. She com
plained and grabbed the accused's wrist. The accused, 
saying that he could not "take any more," picked his 
wife up and threw her "over his body and down his 
back"119 She landed with a "full blast" on a concrete 
driveway.120When she attempted to get up, the accused 
again threw her hard to the ground. 

The defense did not request a self-defense instruction 
at the court-martial for this latter offense. On appeal, the 

-

108Ckzyborne,7 M.J. at 531. 

defense nevertheless argued that the wife's actions on the 
earlier occasion in November-including both her 
aggressive physical contact with the accused and her 
threats to him with a pistol-could have caused the 
accused to believe that he was in danger of great bodily 
harm during the July 1988 altercation. Accordingly, the 
defense contended that the military judge failed in his sua 
sponte duty to instruct upon Self-defense because it was 
raised by the evidence. 

The Court of Military Appeals disagreed. The court 
first observed that the record contained no evidence that 
the accused% wife was about to engage in any acts simi
lar to the acts she performed on the first occasion. The 
court also concluded that even if Self-defense somehow 
was raised u to the first "body slam" because of the 
wife's behavior some eight months earlier, it clearly was 
not at issue with respect to the second incident. Because 
the members could have convicted the accused, as 
charged, on the basis of the second violent act alone, the 
military judge did not err in failing to instruct upon self
defense. 

Conclusion 

Reid is useful in illustrating the bifurcated analysis 
required to evaluate claims of self-defense. Even assum
ing that the accused's actions were, in his subjective 
view, necessary to avoid being harmed, they were not 
made in response to an objectively reasonable belief on 
his part that he was in immediate danger of receiving 
unlawful bodily harm. Therefore, the accused failed to 
satisfy the first element of self-defense. 

In concluding that the accused was not entitled to self
defense, the Court of Military Appeals in Reid was care
ful not to base its decision upon the relative credibility of 
controverted evidence. Instead, the court correctly con
sidered the evidence in the light most favorable to the 
accused in determining whether the defense was raised. 
The credibility of evidence pertaining to any defense is a 

109R.C.M.916(e)(l) discussion; see lacboon, 36 C.M.R 101 (C.M.A. 1966). 

lloSee Judkins, 34 C.M.R.232 (C.M.A. 1964). 

118Reld,32 MJ.at 146. 

1121d. at 147-48. 

lIJId.at 147. 

'l4The military judge instructed the members that lelf-defense should be considered In connection with this charge. Id. at 147 n.2. The ma-, of 
course, did not enter ~pecialf d n g s .  
IllId. at 148. 

llsThe accused also pushed his wife into the swimming pool. Id. 
117ld. 

Ilald. at 147. 


119Id. 


'mid. 
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matter for the fact-finder to weigh; doubts about whether 
an instruction is required should be resolved In favor of 
the accused.121 Because no teasonable doubt existed in 
Reid, an instruction on self-defense was unwarrmted. 

Finally, Reid illustrates the importance of the military 
judge’s sua sponte duty to instruct upon all relevant spe
cia1 defenses. Judges must be alert to situations in which 
these defenses arguably are raised by the evidence but are 
not requested by defense counsel. Moreover, trial counsel 
should bring to the attention of the military judge and 
defense counsel-probably during the article 39(a) w
sion on instructions122-any special defenses that argua
bly are raised, but not requested. In doing so, trial 
counsel both seryes the interests of justice and protects 
the record. Major Milhizer. 

Horseplay Is Not Disorderly Conduct 
The accused in United StUtes V.‘ AIford123 Was Con

victed, inter allu, of disorderly ~0nduct.124The incident 
occurred at a confinement facility in which h e  accused 
was a posttrial prisoner.125 According to a guard, he was 
monitoring a closed-circuit television when he saw the 
accused and another prisoner apparently involved in “a 
pushing and shoving match which [was] disruptiye.”126 
The guard testified that he later realized the prisoners 
merely were racing to be first in line for food.During his 
testimony, the guard characterized the accused’s conduct 
as “horseplay.” The guard and a defense witness, 
another guard, both acknowledged that this type of horse
play frequently occurred at the confinement facility. 

Because disorderly conduct is proscribed under the 
general article, it does not have explicit statutory ele
ments of pr00f.127 The 1984 M m ~ lfor Courts-Martial 
includes “Disorderly conduct, drunkenness” as an 
enumerated article 134 offense having the following two 
elements of proof: 

121See generally Udted States v. &ins, 37 C.M.R. 3% (C.M.A. 1967). 
1WJCMJ art. 39(a); see R.C.M. 92qc) (Requests for Instructions). 

lz332 M.J. 596 (A.C.M.R. 1991). 
1mSee UCMJ art. 134. 

lzSAlford,32 M.J.at 597. 
ImId. at 598. 

(1) That the accused w& drunk, disorderly, or 
* 	 drunk and disorderlyon board ship or in some other 

place; and 

(2) .That, under the circumstances, the conduct 
of the accused was to the prejudice of good order 
and discipline in the armed forces or was of a 

I 

nature to bring discredit upon the armed forces.12* 

The Manual provides further that 

I D~orderbconduct is conduct of such a nature as 
to affect the peace and quiet of persons who may 
witness it and who may be disturbed or provoked to 
resentment thereby. It includes conduct that 
endangers public morals or outrages public decency 
and any disturbance of a contentious or turbulent 
character.129 

This definition of “disorderly conduct’’ based u p  
military deci&nal law.130 

Applying this guidance, the court in Arford concluded 
that the accused’s actions did not amount to disorderly 
conduct under article 134. The court wrote that “horse
play between two prisoners trying to be the first to the 
front of a chow line does not meet the definition of a 
‘disturbance of a contentious or turbulent character’ that 
is prejudicial to good order and dis~ipline.”’~1The court 
explained further that even if the accused’s conduct vio
lated the internal rules of the confinement facility,l32 it 
did not rise to the level of disorderly conduct that is pro
scribed as a criminal offense. 

i 

The court also correctly instructed that the prison 
guard*scharacterization of the incident Bs a **disturbance 
of a contentious character’’ was not Wntrolling.133 This 
t>rpe of testimony elates to legal determination that 

e finder of fact.134 Therefore, the 

. ”  

L L 

? 

F 

lZ7Seegenerally TJAOSA Practice Note, Mixing lReorics Under the General Adck,  The Army Lawyer, May 1990, rt 66. 
lznMCM, 1984, Part IV, paza. 73b. See generally TJAGSA Practice Note, Drunk and Disorderly Conduct, h e  Army Lawyer, Mar. 1991, at 44. 
lz9MCM, 1984. Part W.para. 73c(2). 
lMfd.,Part lV.p m .  73c(2) ablysis at A21-100 (citing United States v. Manos, 24 C.M.R. 626 (A.F.B.R. 1957));see OLOUnited States v. Haywood. 
41 C.M.R. 939 (A.F.C.M.R. 1969); United States v. Burrow, 26 C.M.R. 761 (N.B.R.1958); TJAOSA Practice Note, Breach ofthe Peace Under 
Milimry Law, The h y Lawyer, Sept. 1990, at 31 (discussing disorderly conduct in relation to breach of the pea-). 

l3lA~ord,32 M.J.at 598. 
1’21d. at 598-99. The court alluded to a prisoner handbook published by the military police captain in command of the facility. Id. st 599. The court 
explained that violatiow of the rules act forth in (he handbook could subject the offender to administrative penalties. 
133Id. at 598. 
lsSee generally TJAGSA Practice Note, Charging “Tultlon“ Can Constflure Conduct Unbecomfng an officer ond a Gentleman,The Army Lawyer, 
Aug. 1989, at 36, 37-38 (discussing the import of witness testimony regarding the unbecoming c h c t e r  of the accused’s conduct in the context of a 
UCMJ article 133 charge). 
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guard properly may have testified on the factual circum
stances connected with the accused's conduct that he 
observed, but his characterization of those circumstances, 

n even if admissible, would not be binding. Major Milhizer. 

Moving Expenses as Military Property 
Whether United States currency actually is military 

property recently has received a great deal of attention 
from the service courts of review.135 Depending upon the 
Crime charged, the distinction can have important practi
cal corkequences. For example, larceny of military prop
erty of a value of more than $100 exposes an accused to a 
maximum punishment of a dishonorable discharge, total 
forfeitures, and ten years of confinement.136 Larceny of 
nonmilitary property of the same value has a lesser max
imum punishment of a dishonorable discharge, total for
feitures, and only five years of confmement.137 

The status of money as military property was one issue 
faced by the Army Court of Military Review in its recent 
decision in United States v. ParRs.138 The accused in 
Parks was convicted, inter alia, of attempted larceny139 
of $1192 in United States currency.14 The accused 
allegedly attempted to steal this money by submitting a 
false claim in connection with a "do-it-yourself' (DlTY) 
shipment of household goods.141 In its recent decision in 
Thomas,142 the Air Force Court of Military Review con
sidered whether United States currency was military 
property under somewhat similar facts.143 

The wurt in Thomrrs concluded that a case-by-case test 
should be applied to determine whether the appropriated 
funds at issue constituted military property. The court 
then explained: 

The moving and temporaxy lodging allowances in 
issue in thiscase are not unique to the military. Nor 
are they put to any military function that entitles 
them to the special protective status (a doubling of 
the available maximum confinement) accorded 
"military property" under Article 121, UCMJ. 
Ordinarily, it is the property it purchases, not the 
money itself, which has the "uniquely military 
nature" or will be put to a "function" which 
merits its inclusion in the specially-protected cate
gory of "military jxoperty.**144 

Accordingly, the court concluded that the money stolen 
by the accused was not military property.145 

With nomas, the Air Force court seemed to retreat 
somewhat from its earlier en banc decision in Ford.'& A 
majority of the Air Force court in Ford concluded that 
billeting funds collected from guests staying in billeting 
facilities were not military property. The majority appar
ently applied a bright-line test-propedy is "nonmili
tary" if it does not derive its existence from funds 
appropriated by Congress and is being held by a nonap 
propriated fund instrumentality (NAFJJ for its exclusive 
use.147 

las�.g., United Slates v. Ihomas, 31 MJ. 74U (ILF.CM.R 1990); United States v. Ford, 30 MJ. 871 (ICECMR 1990) (en h).&e generally United 
States V. Thompson, 30 M.J. 905 (AC.M.R 1990) (ddressd whether peanuts and coffee taken franM h y o0rmniSsar)r dorage faciity were milim 
Propaty). Far earlier discussions of the issues Iilised hcases such BS %mas and Ford see TJAOSA Practice Note.,Appropriuted F dmMlutory Property,
TIE k m y  hwyer, Jan. 1991, at 44, and TJAOSA Practice Note, Defining Military Propmy, The Army Lawyer, Oct 1990. at 44. 
lMMCM, 1984,Part IV,paca 46e(l)(c). 
1371d,, part IV,m.46e(i)(a. 
13S32 M.I. 705 ( A . W  1991). 
13gSee UCMJ art 80. 
ImPudq 32 M.I. at 705. Note that attempted larrmy uprses the ;IEcused b the same maximum punihmt LS the ccnslmunated uime of larceny, md 
i n c u p a b  the 8amc aggravating pmishment fadars as larceny, inchding value. MCM, 1984, Pmi lV,para 4e. 
l41 Park, 32 MJ. at 706. Spacifically, che accused made a DITY ahipmmt of household goods to his miliw family quarks h n  his civilian residenee.In 
cclnncdion with this shipment, the dallegedly d false weight certificates&owing that he shippedonly a- items. The govumnent'a evidence 
dected instead that the shimcontained s e d  rmauthorized items, including "trash d building materials." Id. Tk atternw larceny was based upon
the d ' a later submission of a claim for neim- f a  ulese qenses 
14231MJ.7p4 (AF.C.MX 1990). 
143T13e pceused in %mus made a pemanat change ofstation move from Illinois to Alaska fd. at 795. He was .ccompanied by his girl&nd only. The 
accused's claimsfor tempomy lodging. c& of living, ud variable harping allowanas dl indicated that he was rcmmpaniedby his wife and OIL He also 
falsely claimed expews fa a DITY mow fahis wife and son that wer WBS made. h addition, the .ccused made olher false claims involving Mated 
unoums and a last identificatkm card fahis wifc Asaresultofthismkmduct, the pccusedlpceivednearly $5700 in exass entitheats. ThseLdioRF by
the IccLysed were charged, inter ah,as four @catisma of larcmy of military propetty, in vidation of U M  art. 121. 
1uId. at 797. 
I4'In 27wmpson. 30 M.I. 905 (ACJ4.R 1990). the Amy  corrrt of Military Review wed the same ase-bycrse approach in deciding omether p u t s  and 
coffee, taken 6rom an Amy anrmiosarystorage facilitysw e  military propaty,Although the A m y  court amcludedthat the particular items it issw in 
l7mmpson wee not uniquely military m nature and fimction-md therefore not military --the Eant obsenrsd in dids that ic could "envision a 
situation whve propay dgtined for resale by an h y cam ha^^ a d d  be axsidered 'militay poperty."' Id. at 906. 
lM3O MJ. 871 (A.P.CA4.R 1990) (en banc). 

d14'1d at 872-74. TIw diFsent in Ford f ~ case-bycaseapproach OimilW to the .ppmachused h ud ~ J X O I I .Id..t 876 (B1- J., 
dissenting). Rather than categorically concluding that dl NAR pmprty is per- "nOrrmilitary," the dkent d y z d  tbe ploperty at issuC to e if it was 
uniquely military in nature or functia~Id. at 877. Tk d k n t  concluded that the billeting funds at issue in Ford satisfied thjs definition dmilitary propaty 

--. becawe they. wen used (0 maintain md upgrade hansient quades for students and personnelon temporary duty and thereby "pertorm[esl a finerion directly
related to rmltary mission ~cc~npliShmcnt.''fd. at 878 (emphasiis in original). 
TIE orrnclnring opinions in Ford sptcifically a d d n s d  the datus of money as d t u t i n g  military popeaty. td. at 875 ( H b  CJ., m the 

&h id. at 875-76 (Ratt, I.,ccncdng in the result). The conctmhgfudges found that money wvcr can be mldered milimm,umcludulg that 
'%while money buys weapons and material which becane military propury, the money itself does not attain (bat stahrs." M. 
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The Army court tn Pcirk-as did the Air ForceCourt in 
Thomas-applied a fact-specific test to determine 
whether currency was military property. Quoting from 
United States v. Schelin,l48 the court in Park wrote that 
‘*[t]o qualify as military property, the item in question 
must have ‘some unique military nature or function.”149 
The court concluded that under the ‘circumstances pre
sented in Park, “United States m e n c y  disbursed by a 
f inance o f f ice  would not have  the requisite 
uniqueness,’’1% 

Thus, the greater weight of recent authority-including 
Park, Thompson, and Thomas-favors a fact-based test 
for determining whether property, including money, 
qualifies as military property. This test focuses upon the 
nature and function of the property at issue, rather than 
considering the character of the property in the abstract. 
Accordingly, practitioners should martial evidence and 
fashion arguments that respond to this test. Major 
Milhizer. 

I Curing Variance on Appeal 

Pursuant to his pleas, the accused in United States v. 
Matura‘sl was  convicted of  wrongfully using 
amphetamines152 on divers occasions between 1 January 
1989 and 17 October 1989.153 On appeal, the Air Force 
Court of Military Review concluded that the accused’s 
misconduct actually occurred from May 1989 to October 
1989.154 Accordingly, the Air Force court considered 

14815 M.J. 218, 220 (C.M.A. 1983). 
149Purk. 32 M.J. at 706. 
ISOId. 

15132 M.J. 671 (A.F.C.M.R. 1991). 
I%$ee UCMJ art. 112a. 

153Mutura. 32 M.J. at 671. 
]%Id. at 672. 

whether it should modify the findings to reflect this 
Variance.’” 

The court in Mantra recognized the presence of “corn-
Ppeting considerations”156 in addressing the issue. The 

court first observed that “[oln the one hand, the criminal 
record of a convicted individual should fairly reflect his/ 
her wrongdoing.”1s7 This concern has led military appel
late courts over time to amend fmdings so that they more 
accurately portray the nature and scope of the accused‘s 
misconduct.1s*These courts typically have premised their 
curative actions upon UCM3 article 59(a), which provides 
that “[a] finding or sentence of court-martial may not be 
held incorrect on the ground of an error of law unless the 
error materially prejudices the substantial rights of the 
accused.’ 159 

The court in Matura also recognized that on other 
occasions, the military’s appellate courts have concluded 
that they would not act to “tidy up” fmdings-especially 
when the accused is protected against a second prosecu
tion and was not misled.160 Interestingly, advocates of 
this hands-off approach sometimes have relied similarly 
upon article 59(a).161 

After considering these conflicting values, the Air 
Force Court of Military Review announced that it would 
apply the following rule to what it termed “minor vari
ances, such as limited differences in dates or amounts 
alleged: Unless the matter is raised at trial, we will con
sider it waived ahent plain etror.*’162The court offered P 

U5‘*A ‘variance’ in a criminal case is an esse!ntial difference between accusation and p f , ”  Black’s Law Dictionary 1723 (Rev. 4th cd. 1968). 

I s ld .  

Is7ld. (citing United States v. White, 28 M.J. 530 (A.F.C.M.R. 1989); United States v. Cimoli. 10 M.J. 516.519 n.7 (A.F.C.MR 1980); United States 

v. Qler, 14 M.J. 81 1, 813 (A.C.M.R. 1982); see a h  United States v. Hyska, 29 M.J. 122, 125 (C.M.A. 1989); United States v. Maglito, 43 C.M.R. 
296,300 (C.M.A. 1971)). 
lsnMamra, 32 M.J.at 672 (citing Mugliro, 43 C.M.R. nt 300, United States v. Daye, 17 M.J. 555.557 (A.C.M.R. 1983); United States v. Alexander, 
CM 28184 (A.F.C.M.R 9 Mar.1990) (unpub.); United States v. Watson, CM 28172 (A.F.C.M.R. 8 Feb. 1990) (unpub.); see a h  United States v. 
Ritenour, 41 C.M.R. 414, 416 (A.C.M.R. 1969)). 
~sqSec,e.g., United States v. Bolling, 16 M.J. 901,902 (A.C.M.R. 1983); Qkr, 14 M.J. at 813 (court takes corrective appellate action to ellsun that 
the accused’s criminal record amrately reflects the nature and ampe of his misconduct, in the context of multiplicity for findings). Arguably, U r n  
article 66(c) also supports the activist approach because it provides. in part, that a court of review “may afturn only such fmdings of guilty and the 
sentence or such part or mount of the rentace, as it finds correct in law and fact.” 

lmMuwm, 32 M.J.at 672 (citing UNkd States v. M.J. 15 (C.M.A. 1975); m t e d  States v. J=kKm 23 MJ. 65oD 654 (N-M.CM*R.1986); 
United States v. Bowem, 20 M.J. 1003 (A.F.C.M.R. 1985); Dayc, 17 M.J. at 557). This is g e n e d y  consistent with the conventional appmach of 
military appellate courts to test for prejudice in cases of variance. See. e.g., United States v. Lcolie, 9 M.J.646 (N.C.M.R. 1980); United States v. Rath, 
27 M.J. 600 (A.CM.R. 1988) (variancewith respect to different dates); United States v. Esslingcr, 26 M.J. 659 (N.M.C.M.R. 1988) (different limes or 
places). 
I6lScr, e.&, Bolling, 16 M.J. at 903 (Foreman, I., concurringin the result); United Statesv. McMaster, IS M.J.525,527 (A.C.M.R. 1982) (Foreman, 
J., dissenting) (in the context of dismissing a multiplicious charge on appeal when the sentence was not prejudiced). 
1~Manrru.32 M.J.at 672. The court made ulis rule prospective d y .  Accordingly, the accused’s findings were mended to reflect the actual time 
period of his misconduct. Id. 
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two reasons in support of this approach. First, the court 
reasoned that “defense advocates know far better than we 
whether a valid objection eXiSt~.*’1~~Second, the court 
believed that military judges generally ensure that the 
findings conform to the evidence. 

The court’s rationale is in keeping with the general 
trend in military justice of relying more upon the compe
tent representation of defense counsel, and less upon the 
paternalistic protection of the trial and appellate judici
ary.164 The court’s approach also recognizes that defense 
counsel may have sound tactical reasons for deciding not 
to object to variance. These reasons could include insulat
ing the accused from uncharged misconduct and avoiding 
a subsequent prosecution for other crimes that would not 
be embraced within an accurately drafted specification. 

With this enhanced reliance upon defense counsel nat
urally comes greater responsibility. As a rule, the accused 
is benefited by having his conviction limited strictly to 
the scope of his or her actual misconduct. This rule 
applies equally with respect to both variance and multi
plicity for findings. If and when the appellate courts 
deemphasize their role in providing corrective oversight 
of these matters, defense counsel’s responsibility for 
providing this protection to his or her client necessarily 
becomes even more critical. 

To date, neither the Court of Military Appeals, nor any 
other service court of review, formally has followed the 
lead of the Air Force court. As many of the cases cited 
above suggest, however, these courts have seemed to 
drift-at least informally-toward the hands-off approach 
announced in Matura. Major Milhizer. I 

Does a Police Officer’s Chase of a Person 
Trigger the Fourth Amendment? 

In California v. Hodori D.la the United States 
Supreme Court held that when a police officer chases a 
person, the subject of the pursuit does not accrue the pro
tections of the fourth amendment automatically if the 
chase of the fleeing suspect involves no physical force. A 
police officer needs neither “probable caw’ ’  nor “rea
sonable suspicion”la to chase a person who flees after 
seeing him, and the seizure of any contraband thrown 

163Zd. 

away by the suspect during the chase does not trigger any 
fourth amendment protections because these objects do 
not constitute “fruit of a seizure.”1fl Instead, the suspect 
who fails to obey an order to stop is not seized within the 
meaning of the fourth amendment until he or she is 
caught or acquiesces to the police’s show of authority. 

In Hodan D. the accused and threeor four youths were 
“huddled around a small red car parked”’- in a high
crime area of Oakland, Califomia. When the juveniles 
saw an unmarked police car approach, they fled on foot. 
The police were suspicious, and chased the youths. 
Hodari D. was about to be caught when he threw away 
what looked like “a small rock”1H An instant later, 
Hodari D. physically was seized by the police and hand
cuffed. A search incident to apprehension revealed $130 
in cash and a telephone pager. Moreover, the “rock” he 
had tossed away was determined to be crack cocaine. At 
trial, Hodari D. moved to suppress the evidence relating 
to the cocaine on the grounds that he had been “seized” 
when he saw the policeman chasing him. Specifically, he 
asserted that because the police lacked probable cause
much less reasonable suspicion to briefly detain hi-the 
seizure was unreasonable under the fourth amendment 
and the crack cocaine he had thrown away during the 
chase should be suppressed as the fruit of this illegal 
seizure. 

The trial court denied Hodari D.’s motion without 
opinion. The California Court of Appeals reversed, how
ever, agreeing with Hodari D.that an illegal seizure had 
occurred when he had seen the police running toward 
him. The Califomia Supreme Court subsequently denied 
the State of California’s application for review, but the 
United States Supreme Court granted certiorari. Because 
the fourth amendment forbids unreasonable seizures of a 
person, the question presented was whether Hodari D. 
was “seized” when the police pursued him-that is, did 
the police “show of authority” in requesting Hodari D. 
to stop, as well as their chasing him when he did not stop 
amount to a seizure? 

Justice Scalia, writing for the Court seven-justice 
majority, rasoned that Hodari D.’s failure to halt and the 
absence of the police’s “laying on of hands or applica-- ton of physical force to restrain movement”170 meant 

‘uSse. e.g., Mil.R. Evid. 103 (waiver of evidentiary objections absent plain error). 

165111 s. ct, 1547 ( 1 ~ 1 ) .  

W S e e  Teny v. Ohio, 392 U.S. I (1968) (articulablc, reasonable suspicion that criminal activity is p m n t  allows brief, warranfless investigative 
detenlion and II limited search or “stop md frisk”). 

‘67H~&riD., 111  S. a.at 1548. 

-Y 	 ImZd. 

-Zd. 

170Zd.nt 1549. 
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that no seizure occurred. In Justice Scalia’s words, a 
1 	 seizure does not occur when a policeman yells, “‘Stop in 

the name of the law!’at a fleeing form that continues to 
flee.”171 Unless physical force becomes necessary or, 
“where that is absent, submission to the assertion of 
auth0rity,’*172 a seizure does not OCCUI under the fourth 
amendment. Therefore, when the police order a person to 
submit to their authority, and he or she ignores that 
“show of authotity” by fleeing, a seizure does not occur 
until that person physically is caught or submits to that 
authority. Accordingly, any contraband or other evidence 
discarded by a petson who flees-rather than submitting 
to police authority-is admissible at trial on the grounds 
that the person abandoned any privacy interest he or she 
had in the item. 

Hodari D. decides a very narrow issue, but one that is 
important to counsel because suspects often abandon 
evidence-weapons, drugs, and other items-while flee
ing from the military police in a motor vehicle or on foot. 
As the law now stands, neither probable cause nor rea
sonable suspicion are needed to give chase when a person 
flees, rather than submitting to a police order to stop. On 
the other hand, does an illegal apprehension occur if, 
while the police still have neither probable cause to 
believe a crime has been committed nor reasonable suspi
cion that criminal activity is afoot, the suspect later is 
caught or surrenders? Or would the flight itself then give 
the needed reasonable suspicion? Because the courts have 
resisted adopting the idea that flight from the police 
reflects wrongdoing, the traditional legal response has 
been that it does not.173 Justice Scalia, however, sug
gested in a footnote that the Court may be ready to dis
card this belief: “That it would be unreasonable to stop, 
for brief inquiry, young men who scatter in panic upon 
the mere sighting of the police is not self-evident, and 
arguably contradicts proverbial common sense. See 
Proverbs 28:l (“The wicked flee when no man put
sueth“).”’74 Because California chose to concede on 
appeal that the police lacked the reasonable suspicion 
needed to stop Hodari D., the Court did not decide 
whetherflight at the sight of the police may provide the 
reasonable suspicion needed for a brief “stop and frisk” 
For the Court to suggest, however, that associating flight 
with crimiial misconduct is logical, indicates that the law 
controlling police “stop and frisk” encounters soon may 
be changing. Major Borch. 

Legal Assistance Items 
The following notes have been prepared to advise legal 

assistance attorneys of current developments in the law 

and in legal assistanceprogram policies. They also can be 

adapted for use as locally published preventive law aai

cles to alert soldiers and their families about legal prob

lems and changes in the law. We welcome articles and 

notes for inclusion in this portion of The Army Lawyer. 

Submissions should be sent to The Judge Advocate e n  

cral’s School, ATI”: JAOS-ADA-LA, Charlottesville, 

VA 22903-1781. 


Army Chief of Staff Legal Assistance Awards 

The 1991 Army Chief of Staff Legal AssistanceAward 
for Excellence has been awarded to thirty-seven installa
tions worldwide. The awardees were chosen from a field 
of forty-eight nominations. 

Each year has brought an increase of nominations and 
awards over the previous year. Last year, twenty-nine of 
forty-seven nominations received awards and in 1989, 
twenty-seven of thirty-eight installations won. 

The award selections are based upon the standards set 
forth in Department of the Army Pamphlet 600-45, Army 
Communities of Excellence-Ouidelines for Community 
Excellence. 

The following installations received the 1991 award 

25th Infantry Division (Light), Schofield Barracks 
3d Infantry Division, FRC3 
Fort Jackson F 

Kitzingen Branch Office, 3d ID, FRO 
21st TAACOM (Kaiserslauten), FRO 
1st Infantry Division (Fwd), FRO 
Vint Hill Farms Station 
Fort Gordon 
Fort McClellan 
8th Infantry Division, FRO 
Fort Sheridan 
21st TAACOM (Mannheim), FRO 
Fort Clayton, Panama 
Aberdeen Proving Ground 
Fort Detrick 
VII corps, FRO 

DI Corps and Fort Hood 

Fort Sam Houston 
I Corps and Fort Lewis 
Fort Leonard Wood 
XVIII Airborne Corps 

People v. Aldridge, 674 P2d 240 (Cal. 1984) (no reasonablempicion mwe when only factors were that incident occllmd late at night in a high Crime 
o r a ,  and defendant and his f k d s  fled at dght of police CBT); PeopL v. shobnz. 378 N.W. 2d 45 1 (Mch. 1985) (no reasonable glrspiuon based on late b, 
high crime area, defendant’s leaving building where drug sal5 were how (0 occur, ud his taldng off nmning when he saw police). The defendant’s 
‘kxercisiig of liberty under the Fourth Am- ...evm at top spcd ...does not lip the balance in fava of reasonable suspkh-” M 
17rH0&ri D.,111 S. Ct. nt 1547 n.1. 
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Fort Huachuca 

v corps,FRG 

Fort Knox 

2d Armored Division 

Wildflecken Branch Office, V Corps, FRcf 

Berlin, FRG 

5th Infantry Division and Fort Polk 

Fulda Branch Office, V Corps, FRG 

Fort Sill 

Carlisle Barracks 

Fort Monmouth 

North Stuttgart Branch Office, W Corps, FRG 

Fort Benning 

Camp Humphreys, Korea 

32d AADCOM, FRO 

Wiesbaden Branch Office, V Corps, FRO 


The commands with the best Legal Assistance Offices 
were the 25th Infantry Division (Light) located at 
Schofield Barracks, Hawaii, and the 3d Infantry Division 
stationed in Germany. Lieutenant Colonel Hansen. 

Family Law Note 
Alabama Allows Voluntary Division of 

Military Retired Pay as Property 
In 1981, the United States Supreme Court held in 

McCarty v. McCarty175 that military retired pay could not 
be divided as marital property in a divorce proceeding, 
absent a federal statute allowing that type of division. 
Congress responded to McCarty in 1983, by enacting the 
Uniformed Services Former Spouses' Protection Act 
(USFSPA).176The USFSPA permits state courts to divide 
"disposable military retired pay"177 as marital property 
if authorized by state law. 

Since the passage of the USFSPA, all states except 
Alabama have held in case law or have provided by stat
ute that military pensions are divisible as property. While 
Alabama continues to not allow courts to order involun
tary division of military pensions as marital property, it 
has allowed military pensions to be considered when 
determining whether or not to award alimony.178 

175453U.S. 210 (1981). 
17610U.S.C. 1 1408 (1988). 
'"Id. 1 1408(a)(4). 

Even in Alabama, however, a retiree inadvertently can 
subject his retirement pay to division as property. 
Recently, the Alabama Court of Civil Appeals held in 
Williams v. Williams that voluntary divisions of military 
pensions can be the basis of a property settlement in Ala
bama.179 In Williams the parties had executed a property 
settlement that assigned the wife fifty percent of the hus
band's military retirement benefits. The property settle
ment subsequently was incorporatedl~into the divorce 
decree. 

The court rejected the husband's arguments that either 
the property settlement was voidable or that the divorce 
decree was void for being contrary to state law. Instead, 
the court stated, "we can fmd no case law or authority in 
this state prohibiting a voluntary agreement, as opposed 
to a court award, that subjects military retirement benefits 
to a division as marital property between divorcing 
parties." 

Whether to pay a portion of retired pay as alimony or 
have it divided as property is not an academic exercise. 
From the retiree's perspective, paying a portion of mili
tary retired pay as alimony is always better then paying it 
as a part of a property settlement. First, it ensures that the 
ex-spouse pays any taxes owed on the money received.181 
More importantly, however, it preserves the right of a 
retiree to receive all of his or her retired pay upon the 
remarriage of his ex-spouse. As a result, legal assistance 
attorneys should take extra precautions to ensure that sol
diers who are domiciliaries of Alabama do not 
unnecessarily expose their retirement pay to division as 
marital property through execution of p r l y  drawn sepa
ration agreements or property settlements. Major Connor. 

Estate Planning Notes 

Llving W2ls Up&& 

Living wills continue to be one of the faster developing 
areas of law in this country. This note discusses several 
recent developments in the courts and in state statutes, 
and updates a previous note on this issue.'** 

Perhaps the most important development during the 
last year was the United States Supreme Court's decision 

-


lnSec, rg . .  Phillipsv. Phillip, 489 So. 2d 592 (Ala. Civ. App. 1986) (wife awarded 50% of husband's gross military pay IS alimony). 
1mWilliams v. Williams, 17 Fam.L. Rep. (BNA) 1290 (Ala. Ct. Civ. App. Apr. 5, 1991). 
'"When a court "incorporates" a separation agreement or property settlement into the divorce decree, the mutt recognizes that the agreement or 
Settlement isvalid and includes its terms as part of the &me. This usually insulates the tenna of the agreement or settlement fmm collated attack, at 
least to the extent the tern  of the agreement or aettlement are not covered otherwise by the &me. 
IrlA recent amendment to the USFSPA has blurred the tax consequences of paying a portion of a militKy retired pay .s d i o n y  or as property. 
Section 555 of the National Defense Authorization Act for Fiscal Year 1991 provides that amounts paid directly to 8 former spouse by a military 
finance center will not be treated IS retired pay earned by the retiree. National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, 
Q 555, 104 Stat. 4739 (1990) (amending 10 U.S.C.Q 1408 (1988)). Presumably, this change means that former spousesnow will be responsible for 
paying any incane taxes w e d  on the portion of retired pay they receive. 
ImTJAQSA Practice Note, An Update on Living Wills, lk Army hwyer, Dec. 1989 at 42. 
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in Cruzan v. Director, Missouri Department of Health la3 

In Cmzan a five-justice majority of the Supreme Court 
upheld a Missouri Supreme Court decision holding that a 
judge could terminate tube feeding only if the fact that 
the patient would make the same choice could be proved 
by "clear and convincing" evidence. The Supreme Court 
found that the United States Constitution does not prevent 
the state from adopting a policy that ignores the desires 
of parents and allows a judge to decide the fate of a 
patient. Although the Court found that every competent 
patient has a right under the due process clause to make 
his or her own treatment decisions, that right is subject to 
state regulation to promote legitimate state inter&.'84 

Both the Missouri Supreme Court and United S t a b  
Supreme Court strongly implied that if Nancy C r ~ ~ a nhad 
left clear and explicit directions regarding her medical 
treatment wishes, the courts would have followed them. 
Cruzan therefore has prompted many Americans to con
sider documenting their health care treatment desires 
before incompetency. 

Since 1976, when the New Jersey Supreme Court 
decided the celebrated Karen Quinlan case185 state legis
latures in forty-four states and the District of Columbia 

'83110 S. Ct. 2841 (1990). 

lwld. 

185348 A.2d 647 (1976). 

have passed legislation allowing a patient to prepare 
health care treatment documents to control medical treat
ment during periods of incompetency.'= As of 1991, 
only Michigan, New Jersey, Nebraska, Ohio, Pennsyl
vania, and South Dakota had not enacted legislation 
authorizing either living wills or durable powers of 
attorney for health care. 

Living will statutes provide a method for a patient to 
record his or her treatment desires to guide health care 
providers when he or she is incompetent. Living wills 
laws typically provide immunity to health care providers 
who follow a patient's expressed desires. Most of the liv
ing wills laws that have been enacted, however, suffer 
from a number of shortcomings. These statutes generally 
authorize the use of living wills only when death from a 
terminal illness is imminent. The statutes also limit the 
types of treatment that can be withheld. Moreover, these 
laws do not provide a penalty if health care professionals 
refuse to follow them. A recent study revealed that health 
care providers contradicted instructions in a living will in 
twenty-five percent of the cases exarnined.ls7 

The shortcomings in living wills statutes have 
prompted legislatures in twenty states to enact legislation 

P 

IWAlabama Natural Death Act, Ala. Code 40 22-SA-I to 10 (1990); Alaska Rights of the Terminally 111 Act, Alaska Stat. 88 18.12.010to .lo0 (1986); 

Arizona Medical Treatment Decision Act, Ariz. Rev. Stat. Ann. 00 36-3201 to 3210 (1986); Arkansas Rlghk of the Terminally III or Permanently 

Unconscious Act, 1987 Ark. Code Ann. 08 20-17-201 to 218 (Michie Supp. 1989); California Natural Death Act, Cat. Health & Safety Code 

$9 7185-7195 (West Supp. 1991); Colorado Medical Treatment Decision Act, Colo. Rev. Stat. 48 15-18-101 to 113 (1987 k Brad Supp. 1990); 

Connecticut Removal of Life Support System Act, Conn. Oen. Stat. 88 19a-570 to 575 (west Supp. 1990); Delaware Death with Dignity Act, Del. 

Code Ann. tit. 16, 88 2501-2509 (1987); District of Columbia Uniform Determination of Death Act of 1981, D.C. Code Ann. 00 6-2421 to 2430 

(1989); Florida Life-Prolonging Procedure Act, Ha. Stat. Ann. 99 765.01 to .17 (1990); Georgia Living Will Act, Oa. code Ann. 01 31-32-1 to 2 

(1985 & Michie Supp. 1990); Hawaii Medical Treatment Decisions Ad, Haw. Rev. Slat. 00 327D-I to 27 (Supp. 1990); Idaho Natural Death Act, 

Idaho Code 00 39-4502 to 4509 (Michie Supp. 1990); Illinoi6 Living Will Act, Ill. Ann. Stat. ch. 110'h, 09 701-710 (West Supp. 1990); Indiana Living 

Wills and Life-Prolonging Procedures Act, Ind. Code Ann. 88 16-8-11-1 to 22 (1990); Iowa Life Sustaining Procedures Act, b w a  Code Ann. 

84 144A.1 to . l l  (1989); Kansas Natural Death Act, Kan. Stat. Ann. 00 65-28, 101 to 28.109 (1985); Kentucb Living Will Ky. Rev. Stat. 

88 31 1.622 to .644 (Michie Supp. 1990); Louisiana Life-Sustaining Procedures Act, IA. Stat. Ann. 10 4Ck1299.58.1 to .IO (West Supp. 1991); Maine 

Rights of Terminally Ill Act, Me. Rev. Stat. Ann. tit. 22, 88 5-701-714 J (West Supp. 1990); Mar)land Life-Sustaining Pmceduns Act, Md. Health

(3en. Code Ann. 88 5-601 to 614 (Michie Supp. 1990); Massachusetts: No living will statute, but see Health Care Proxy Act; Michigan: No living will 

statute; Minnesota Adult Health Care Decisions Act, Minn. Stat. Ann. 88 145B.01-.17(West Supp. 1991); Mississippi Withdrawal of Lifesaving 

Mechanisms Act, Miss.Code Ann. 00 41-41-101 to 121 (L.Coop. Supp. 1990); Missouri Life Support Declarations Act, Mo. Stat. AM. 88 459.010 to 

.OS5 (West Supp. 1991); Montana Living Will Act, Mont. code Ann. 10 50-9-101 to 104, 111 ,  202 to 206 (1989); Nebraska: No living will statute, 

Nevada Withholding or Withdrawal of Life-Sustaining Procedures Act, Nev. Rev. Stat. 84 449.540 to .690 (1986, Supp. 1989); New Hampshire 

Terminal Care Document Act, N.H. Rev. Stat. Ann. 00 137-H.l to 16 (1990); New Jersey: No living will statute; New Mexico Right to Die Act, N.M. 

Stat. Ann. 89 24-7-1 to 11  (1986); New York No living will statute, bur see Henlth Care Agents and Proxies Act, N.Y. Cons. Law Ann. 

0%2980-2991 (Supp. 1991); North Carolina Right To Natural Death Act, N.C. Oen. Stat. 80 90-320 to 323 (1990); North Dakoh, Uightr of Terminally 

I11 Act, N.D. Code 08 23-06.4-01 to -14 Michie Supp. 1989); Ohio: No living will statute; Oklahoma Natural Deah Act, Okla. Stat. Ann. tit. 63, 

80 3101-3111 (West Supp. 1991); Oregon Directive to Physicians Act. Or. Rev. Stat. 01 127.605 to 650 (1989); Pennsylvania:No living will statute; 

Rhode Island: No living will statute. but provides for health can power of attorney; South Carolina Death with Dignity Act, S.C. code Ann. 

08 44-77-10 to 1 6 0  (L. Coop. Supp. 1990); South Dakota: No living will statute; Tennessee Right To Natural Death Act, Tenn. Code Ann. 

08 32-11-101 to 110 (Supp. 1990); Texas: No living will statute, but see durable power of attorney for health care 0 490h-1 (Vernon Supp. 1990); Utah 

Personal Choice and Living Will Act. U!ah Code Ann. 00 75-2-1101 to 1118 (Supp. 1990); Vermont Terminal Care Document Act. Vt. Stat. Ann. tit. 

18.##1801 (Supp. 1990); Virginia Natural Death Act, Vs. Code 08 54.1-2981 to 2992 (1988 and Supp. 1990); Washington Natural Death Act. Wash. 

F 

Rev. Code Ann. 88 70.122.010 to .905 (Supp. 1991); West Virginia Natural Death Act, W. Va. Code 10 16-30-1 to 10 (1991); Wisconsin Natural 

Death Act, Wisc. Stat. Ann. 08 154.01 to .15; Wyoming Living Will Act. Wyo. Stat. 00 35-22-101 to 109 (1988). 


1a7TheWashington Post, Mar. 28, 1991,  at AB. 
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authorizing competent adults to designate another person 
to make decisions if they become incapacitated.ls8A dur
able power of attorney provides an agent with the 
authority to make medical decisions in a much broader 
range of situations than a living will. Moreover, the fact 
that a person is named to advance the principal's desires 
increases the likelihood that health care providers will 
follow the those desires. The durable power of attorney 
also serves the same function as a living will by provid
ing evidence of a patient's health care treatment desires. 
The named agent has the same authority to make deci
sions as the principal would have had while competent, 
including authorizing the withdrawal or withholding of 
life support. Principals, however, have the right to limit 
the authority of the agent. 

A recent trend in the United States is to allow appoint
ment of health care proxies under state living wills stat
utes. In 1991, New York and Massachusetts joined 
twelve other states that enable competent adults to chose 
a proxy to make treatment decisions upon incompe
tency.189 Typically, these statutes allow the named 
proxies to make decisions only when the patient is in the 
medical condition covered by the statute. Therefore, 
health care proxies are much more limited than durable 
powers of attorney. 

Unfortunately, state statutes regarding advance health 
care directives lack both procedural and substantive uni
formity.1- The area of substantive law possessing the 
most diversity and controversy deals with the withdrawal 
of artificial hydration or tube feeding. The statutes in nine 
states specifically prohibit or limit the withdrawal of tube 
feeding, while ten other states require a determination of 
whether tube feeding is necessary for "comfort care." At 
least fourteen states specifically authorize the removal of 
life support, but their statutes do not address the with
drawal of artificial hydration or tube feeding. 

Many lawyers and laymen misinterpreted the Cruzan 
case as prohibiting the withdrawal of tube feeding from a 
persistently vegetative patient. The Supreme Court, how
ever, led only that the Constitution permits a state to 

require clear and convincing evidence of a patient's 
desire to have artificial hydration and nutrition withheld. 

The lack of procedural and substantive uniformity in 
state law poses a special challenge to legal assistance 
attorneys who deal with a transient client base. Executing 
a living will or durable power of attorney in a state that 
does not authorize them specifically is not necessarily 
void; rather, it can serve as valuable evidence of a cli
ent's wishes. Moreover, Army medical facilities will con
sider any writing executed by a competent patient without 
regard to underlying state law restrictions.*Ql 

Unlike wills, which must be probated in the state of a 
soldier's domicile, the validity of a living will or durable 
power of attorney will depend on the law of the jurisdic
tion in which a soldier is W i g  treated. Accordingly, 
legal assistance attorneys should prepare living wills or 
durable powers of attorney that conform to the state law 
in which the soldier currently resides. The current version 
of the Legal Automation Army-Wide System (LAAWS) 
contains a living wills program that includes forms for all 
states having legislation. Moreover, the TJACISA Legal 
Assistance Branch has prepared a Living Wills Ouide that 
includes a summary of each state law and the forms for 
each state having living wills legislation. 

Client interest and legislative activity in the living 
wills area likely will not diminish in the near future.Even 
the United States Congress has become involved in this 
area by passing legislation requiring all hospitals, nursing 
facilities, and health care organizations serving Medicare 
or Medicaid patients to provide new adult patients with 
written information describing theiirights under state law 
to make decisions about medical care.'- This legislation 
takes effect on December 1, 1991, and will increase fur
ther the demand for living wills and durable powers of 
attorney. Major Ingold. 

Using Joint Tenancies in Estate Planning 

The use of joint tenancies as a form of owneship
especially between spouses-is widespread. While own-

I*sAhhough all 50 states have adopted laws authorizing durable powers of attorney. only the following 20 states specifically allow using durable 
powers of attorney to withhold or withdraw life supporl: Califomis. Florida. Georgia. Illinois, Kuuras. Kentuclg., Maine, Mississippi, Nevada, New 
York Ohio, Oregon, bode Island, South Carolina, South Dakota. Tennessee, Texas, Vermont, West Virginia. and the Distrid of Columbia. 

I-The other twelve states are Arkansas, Delaware, Florida, Idaho, Indiana, Louisiana, Maine, Massachusetts, Minnesota,New Yak, Texas,Utah,
Virginia, and Wyoming. 

19The disparity in the uea of living wills legislation is discussed inWarnock, Living MIL: Thr Need For Unrfonn Stare Lows. Rob. &Prop. J.. May/ 
June 1991, at 52. 

1 9 1 ~ yReg. 40-3, Medical Services: Mcdical, Dental, and Veterinary Can, chap. 19 (15 Feb. 1985). The Army policy regarding withdrawd of life 
sustaining treatment Is discussed in Woodruff, Letting Lue Run Its Course: Do-Not-Resuscitate Ordcrs and Wthdmwal of Life-Sustaining neatmew, 
The Army Lawyer,Apr. 1989. at 6. 

Im42 U.S.C.0 1395(a)(1) (1988) (as mended Nov. 1990). 

JULY 1991 THE ARMY LAWYER OA PAM 27-50-223 37 



ing property in joint tenancy with right of survivorship 
Will avoid probate, this f o m  of ownership has Several tax 
implications and drawbacks that must be considered 
carefully. 

The most obvious disadvantage to joint tenancy is that 
the person creating the joint tenancy relinquishes control 
over ultimate disposition of the property. The surviving 
joint owner possesses complete testamentary freedom to 
dispose of the property, notwithstanding the wishes of the 
former joint owner. Far too many individuals have titled 
property in joint tenancy or opened up joint accounts for 
convenience without recognizing this characteristic of 
joint tenancy with right of survivorship. This feature of 
joint ownership also may pose problems for married cou
ples. For example, titling property in joint tenancy would 
be an extremely poor choice for a client married to a 
spouse with children from a former mafiiiage when the 
client does not want those children to share in any portion 
of his or her estate. 

A potential estate tax problem also arises if most of a 
couple's property is held in joint tenancy. Because of the 
unlimited marital deduction, no federal estate tax will be 
due upon the death of the first spouse.193 That spouse, 
however, will not use any portion of his or her $600,000 
exemption and the full value of all property formerly held 
in joint tenancy will be included in the surviving spouse's 
gross estate. Couples with total assets over $600,000 
should consider alternatives to joint tenancy that will 
allow the spouse who dies first to use some or all of the 
federal exemption to minimize the estate tax burden. 

Another potential tax drawback to joint tenancies 
between couples must be considered. Under current law, 
one-half of the value of joint property held between hus
band and wife will be included in the gross estate of the 
fmt spouse to die.194 The surviving spouse will not get a 
step-up in basis for the portion of the jointly owned prop
erty that is not included in the decedent's gross estate. 
For example, assume that a husband purchased land for 
$20,000 and retitled the property in joint ownership with 
his wife. Twenty years latet, the husband dies when the 
fair market value of the land is $100,000. The wife's 
basis in the property would be $50,000 and, if she sold 
the property for its fair market value, she would realize a 

l=I.RC. 0 2056 (west Supp. 1990). 

IWId. 0 1014(b)(9). 

gain of $50,000.195 If the property were owned only by 
husband and passed to the wife by will, the property 
would receive a complete step-up in basis ,and no gain 
would be realized on the sale of the property for its fair 
market value. 

Persons also should examine the gift tax ramifications 
of retitling property in joint ownership. Since 1981, the 
creation of a joint tenancy between husband and wife 
does not have any gift tax consequences.1MAs it does 
between other parties, however, the creation of a joint 
tenancy gives rise to a taxable gift on one-half of the 
value of the property.197 Some exceptions to this gift tax 
treatment exist. For example, the creation of a joint bank 
account generally is considered a revocable transfer to 
which no gift tax applies unless and until a joint owner 
withdraws money exceeding the amount he or she deposi
ted.198 Another exception applies when a parent pur
chases a United States Savings Bond under joint 
ownership form with a child. No gift is considered made 
by the parent unless the child redeems the bond or the 
bond is reissued in the name of the child alone.*-

Joint tenancies may be considered as a device to 
address special testamentary problems. For example, an 
individual may wish to pass property to an unrelated per
son without the publicity associated with transfers by 
will. Joint tenancies also have been used with some suc
cess as a device to limit the reach of creditors. Joint ten
ancies, however, rarely will be successful in defeating a 
spouse's dower or elective share rights. Most states fol
low the approach of examining the augmented estate of a 
decedent, including property held in joint ownership with 
third parties, in determining the size of a widow's elec
tive share.200 Courts also will prevent spouses from cir
cumventing a contract not to revoke a will by placing 
assets in joint tenancy.201 

While some situations may suggest a joint tenancy, all 
of the implications associated with this form of owner
ship should be considered carefully. The estate and gift 
tax implications and the loss of ultimate testamentary 
control may outweigh the convenience and probate
avoidance advantages stemming from owning property in 
joint tenancy. Major Ingold. 

F 

,

'95An argument could be made that the wife's'basis is $60.000 by claiming that the husband made a deemed gift to her of one-half of its acquisition 
cost of $20,000. 

1WLR.C. 0 2523(s) (West Supp. 1990). 
I 

'T'he donor, however, may use his or her $10,000-per-donee annual gift tax exclusion to limit or avoid the gift tax. 

I9*Treas .  Reg. 0 252511-l(h) ex. 4; Rev. Rul. 69-148, 1969-1 C.B. 226. 

lwRev; Rul. 55-278, 1955-1 C.B. 471. i 
F 

zmHarris v. Rock, 799 S.W.2d 10 (Ky. 1990); see also Uniform Probate Code 4 2-202 (1990). 

m1Robison v. Graham, 799 P.2d 610 (Okla. 1990). 
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Consumer Law Note 

Menta2 Anguish in a Non-kmon-Luw State 

A previous legal assistance consumer law note listed 
forty-six states and the District of Columbia as having 
new car lemon laws protecting consumers who purchase 
cars with substantial mechanical defects.202 Attorneys 
should be aware of the remedies available under these 
comprehensive laws a s  well as new developments in non
lemon-law states. Recently, the Alabama Supreme Court 
interpreted the Alabama Uniform Commercial Code 
(UCC)m as allowing compensation for a new car 
owner’smental suffering incurred during several frustrat
ing months of repeated repair work and dangerous break
downs.*% The Alabama UCC allowed damages for 
“injury to the person” caused by breach of warranty, and 
the court found that this included not only damages for 
physical injury, but also damages for mental anguish. The 
owner suffered “anxiety, embarrassment, anger, fear ... 
disappointment, and worry ....,** entitling him to $8000 
in compensatory damages. 

Small claims courts also may hear arguments on com
pensation for mental anguish. This judicial avenue often 
is used by legal assistance clients in settling disputes and 
should not be overlooked in an appropriate case. Major 
Hostetter. 

Veterans’ Law Note 

VRRL Protects Job Applicant Denied 
Employment Because of Reserve Duty 

The Veterans Reemployment Rights Law (VRRL) was 
amended in 1986 to protect reservists from discrimination 
in hiring decisions because of Reserve obligations.20~In 
a case of first impression, Beattie v. Trump Shuttle, 
Znc.,2a an Air Force Reserve officer successfully relied 
on this provision to sue an employer for refusing to hire 
him because of his attendance at a military school. 

While the Air Force officer, Beattie, was working as a 
pilot for Eastern Airlines, he received permission to 

attend the Industrial College of the Armed Forces (ICAF) 
for nine months. Several months into his leave of 
absence, Trump Shuttle entered into an agreement to pur
chase Eastern Airline’s assets and operations. Trump 
Shuttle offered to rehire Eastern’s pilots conditioned on 
their availability to attend training two weeks before 
Trump Shuttle was scheduled to take over operations. 
Beattie, however, could not meet thii condition because 
of his attendance at the ICAF.Accordingly, Trump Shut
tle did not extend Beattie an offer of employment even 
though he was fully qualified for a position and submitted 
a timely application. 

Beattie argued that Trump Shuttle’s refusal to hire him 
violated the antidiscrimination provision of the VRRL.207 
Trump Shuttle raised three arguments to counter this 
contention. 

First, Trump Shuttle argued that the VRRL protects 
only the right to reinstatement.The court noted, however, 
that the language of the VRRL and its legislative history 
clearly establish that the section was amended specifi
cally to protect reservists from discrimination when ini
tially applying for employment. 

Trump Shuttle also maintained that it did not hire Beat
tie because he was unavailable-not because of his 
Reserve duty. The court ruled, however, that the VRRL 
does not condition protection on the reservist’s eligibility 
at the time specified by an employer. In light of the 
Supreme Court’s admonition to construe the VRRL liber
ally,= the court refused to limit the protection of the law 
only to individuals who are available to begin work 
immediately. 

Trump Shuttle’s final contention was that Beattie’s 
attendance at ICAF was not a Reserve “obligation” 
within the meaning of the VRRL. The court, however, 
found that Beattie was under an obligation to complete 
his training at ICAF and that he could not withdraw uni
laterally to take employment. The court determined that 
this obligation triggered the antidiscrimination protec
tions of the VRRL and held Trump Shuttle liable to Beat
tie under the law. Major Ingold. 

=TJAaSA Practice Note, Updoted Listing of New Car Lemon Lows. The Army Lawyer, April 1991. at 45. 

m3Ala. code 4 7-2-714 (1975). 

2ooVolkswagonof Am.. Inc. v. Dillatd, No. 89-1736 (Ala. Mar. 8, 1991). 

=38 U.S.C. 4 202l(b)(3) (1988). 

=758 P. Supp. 30 (D.D.C. 1991). 

20138 U.S.C. 4 2021(b)(b)(3) (1988). This section provides: 

Any person who seek or bolds a p i t i o n  described in clause (A) or (B) of subsection (a) of this section shall not be 
denied hiring, retention in employment, or any promotion or other incident of employment because of m y  obligation as a 
member of rn Reserve component of the Anned Forces. 

=See Coffy v. Republic Steel Corp., 447 US. 191 (1980); Fishgold v. Sullivan Drydock & Repair Gorp., 328 US.275 (1946). 
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Claims Report 
United States Army Chims Service 

FSoldiers’ Tort Claims and the Soldiers’ and Sailors’Civil Relief Act 

Major Douglas Bradshaw, Ms. Marilyn C. Byczek, and Ms. Julie A. Buser 

Medical Malpractice Branch, Tort Claims Division 


United States Army Claims Service 


The deployment of forces in the Persian Gulf for Oper
ations Desert Shield and Desert Storm,with the concomi
tant activation of thousands of reservists, has brought 
increased attention to various provisions of the Soldiers’ 
and Sailors’Civil Relief Act* (SSCRA). One section of 
the SSCRA that claims judge advocates should keep in 
mind is the tollinp; provision in section 525, which reads:- _  

The period of military service shall not be included 
in computing any period now or hereafter to be lim
ited by any law, regulation, or order for the bring
ing of any action or proceeding in any court, board, 
bureau, commission, department, or other agency of 
government by or against any person in military 
service or by or against his heirs, executors, admin
istrators, or assigns, whether such cause of action or 
the right or privilege to institute such action or pro
ceeding shall have accrued prior to or during the 
period of such service, nor shall any part of such 
period which occurs after Octobet 6, 1942 be 
included in computing any period now or hereafter 
provided by any law for the redemption of real 
property sold or forfeited to enforce any obligation, 
tax, or assessment.* 

The recent increased interest in, and amendment of, the 
SSCRA presents an opportunity to explore the impact of 
the tolling section on claims of active duty soldiers3 
under the Federal Tort Claims Act4 (FTCA) and the Mili
tary Claims Acts (MCA). 

Questioning the necessity for this inquiry is reasonable 
because most of the tort claims of active duty soldiers 
apparently are not cognizable under the lTCA due to the 
Feres doctrine enunciated by the United States Supreme 
Court,6 or under the MCA due to the corresponding 

1 5 0  U.S.C. App. 01 501-548, 560-591 (1988). 
‘Id. 4 525 (1988). .S mended by Pub. L NO.102-12 (1991). 

“incident to senrice” exception contained in the statute 
itself.’ A closer look, however, reveals a number of situa
tions in which these claims are not barred. These usually 
involve so-called “derivative claims” in which the sol
dier is not claiming compensation for his direct injuries
that is, when the soldier is the victim of the negligence or 
malpractice. Instead, the soldier is claiming compensation 
for the indirect injuries that he or she experienced as a 
result of negligent injury to a spouse or other family 
member, such as the lobs of a spouse’s consortium or 
medical expenses incurred as a result of an injury to a 
child. Actually, because of the tolling provisions of the 
SSCRA,an active duty soldier’s claim may be the only 
claim of several arising from the same tortious injury that 
is viable under the F K A  or MCA. 

I 

Application of SSCRA Tolling to FTCA Limitations 

The statute of limitations applicable to claims against 
the United States under the FTCA is contained in 28 
U.S.C. section 2401(b), which provides: e 

A tort claim against the United States shall befor
ever barred unless it is presented in writing to the 
appropriate Federal agency within two years afer 

Judicial decisions often1 have stated that the require
ments of this section are jurisdictional and not subject to 
waiver.9 Nevertheless, the courts that have addressed the 
issue have concluded that the tolling provision in section 
525 of the SSCRA applies to soldiers’ claims against the 
United States under the FTCA. In Lester v. United 
States10 a husband and wife brought an FTCA action for 
damages resulting from injuries &ived by the wife in a 
fall down a flight of steps in front of an apartment under 

.“I 


9 
1 ,  , 

”The term “soldier” is used because this d e l e  is written from an A m y  perspective. Claims officers and investigators rhould apply the same 
principles in c h involving sailors,marines. and airmen. 
428 U.S.C. 00 1346(b). 2401(b), 2671-2680 (1988). 
570A Stat. 153 (1956) (codified .S amended at 10 U.S.C. 0 2733 (1988)). 

6Feres v. United States, 340 US. 135 (1950). I > 

’10 U.S.C.8 2733(b)(3) (1988). 
‘28 U.S.C. 82401@) (1988) (emphasis added). ,-
9Bailey v. United States, 642 F.2d 344 (9th Cir. 1981); Cask v. United States. 532 F loth Cir. 1976); a t o n  v. United States, 495 F.2d 635 
(9th Cir. 1974); Mann v. United States, 399 F.M 672 (9th C i .  1968). 
10487 F.Supp. 1033 (N.D. T u .  1980). 
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the control of the United States Navy on Ouam in June of the tolling provisions clearly will not protect the claims 

1972. No administrative claim was filed with the Navy of the soldiers' family members, whether the claims are 

until May of 1975. Suit followed and at trial, the govern- of a "direct" nature or derive from the soldiers' claim." 

ment argued, inter alia, that the suit was barred by the In Lesrer the soldier's wife had sustained a fall, and the 

running of the two-year statute of limitations contained in court held that she was not entitled to the benefit of the 

28 U.S.C. section 2401(b). The plaintiff-husband argued tolling provision of the SSCRA. Likewise, when a soldier 

that because he had been in active military service at the and his wife sued the owner of a ski area for injuries he 

time of the incident and continuously thereafter until sustained in a skiing accident, the court held the wife's 

October of 1975, he was entitled to the benefits of section cause of action for loss of consortium was barred by the 

525 of the SSCRA. The government, on the other hand, statute of limitations, notwithstanding the SSCRA.l* The 

contended that the tolling provisions of the SSCRA were court relied on the language of the statute that specifies 

not applicable to suits brought under the FTCA. The which parties are to be considered as  being in the military 

court disagreed, however, noting its application to other service. 

claims against the United States and finding no basis to 

support the government's argument in either the wording As indicated previously, 50 U.S.C.A. App. 511 

or the purpose of the statute. enumerates those persons who are in the military 

service and specifically negates the expansion of 
The court ...believes that the language of the Act that list beyond those designated with particularity 
is very specific. The period of military service is therein. We believe that this Act should not be con
not to be included in the computing of any period strued to include a wife who brings suit in her own 
for the bringing of any action by or against any per- name to recover derivatively for damages she has 

son in the military service. To contend that the Act incurred as a result of injuries suffered by her hus

does not apply in actions brought under the Federal band, an individual covered by the Soldiers' and 

Tort Claims Act would be to defeat its remedial Sailors' Civil Relief Act.19 

purposes." 


Other courts have accepted this proposition and no 
Mandatory Versus Discretionary Tolling 

reported decisions to the contrary exist.12 Therefore, the A split of authority exists on the issueof whether some 
SSCRA tolling provision, when it applies, effectively hardship must be demonstrated for a soldier to claim the 
overrides the jurisdictional nature of the statute of limita- benefit of the SSCRA's tolling provision. In Pannell v. 

tions applicable to FI'CA actions. The same holds true Continental Can Co.20 the Fifth Circuit held that hardship 
for the MCA, because liability is to be determined in or prejudice must be shown before a soldier can take 
accordance with general principles of tort law common to advantage of the tolling provision. Nevertheless, Oberlin 
the majority of United States jurisdictions13 and the v. Unired Stares21 points out that a majority of courts-

SSCRA by its own terms applies in all United States both federal and state-have held that the SSCRA tolling 
jurisdictions.14 provision is mandatory and is applicable whenever active 

service in the military is shown.22 Accordingly, Pannell 

Claimants Protected by SSCRA Tolling has been criticized for incorrectly imposing the require
ment in section 521 of the SSCRA that a soldier demon-

The SSCRA tolling provision applies only to actions or strate hardship or prejudice to stay a proceeding upon 
proceedings by or against a person "in military serv- section 525, which only requires proof of active military 
ice."*5 While this has been given a broad interpretation service to invoke the tolling provision. As the court stated 
in accordance with the remedial purpose of the SSCRA,16 in Oberlin: 

"Id. at 1038. 
"Stephan v. United States, 490 F. Supp. 323 (W.D. Mich. 1980); Oberlin v. United States, 727 F. Supp. 946 (E.D. Pa. 1989). 
1 3 h y  Reg. 27-20, Legal Services: Claims. para. 3-8b (28 Feb. 1990). For claims arising in a foreign country. liability of the United States is 
determined by reference to general principles of American law. The MCA has limited applicabilityto tort claims d i g  in the United States because 
these claims fust an considered under the FTCA. See Id., para. 3-5a. 
'450 U.S.C. App. 0 525 (1988). 
1SId. 
Wlark v. Mechanics'Am. Nat'l Bank,282 F. 589 (8th Cir. 1922) (construing predecessor lo current statute); Amen v. Crimmins, 379 F. Sum. 777 
(N.D. Ill. 1974). 
"Ray v. Porta. 464P.2d452 (6th Cir. 1972); card v. American Brands Corp., 401 F. Supp. 1186 (S.D.N.Y.); Lopezv. Waldrum Estate, 460S.W.2d 
61 (Ark 1970). 
Lawannerv. Olen Ellen Gorp., 373 F. Supp. 983 (D. Vt. 1974). 
191d. at 986 (citations omitted). 
m554 F.2d 216 (5th Cir. 1977). 
zlOberlin, 727 F. Supp. at 947 n.1. 
"Id. at 947 n.1. 
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Congress’ phrasing of another section of the 
SSCRA is consistent with the view that 8 525 
applies to all servicepeople, regardless of their 
actual opportunity to bring or defend claims. In 
[section 5211, Congress provides servicepeople with 
a stay of proceedings on the explicit condition that 
their military service affects their ability to pros
ecute or defend an action. In significant contrast, 
Q 525 lacks such a condition, giving rise to the 
inference that Congress intended the section to 
apply to all seMcepeople.23 

The better reasoning, which is supported by the clear 
weight of authority, is that the tolling provision is manda
tory. Accordingly, on MCA claims and-with the excep
tion of the Fifth Circuit-on FTCA claims, no evidence 
of hardship should be required for the tolling provision to 
apply* 

Tolling for Derivative Claim When 
Direct Claim Barred 

Because most direct tort claims against the United 
States by soldiers are barred by the Feres doctrine, the 
importance of the SSCRA tolling provision to FTCA and 
MCA claims would be minimal if a soldier’s derivative 
claim could not be asserted when the direct claim is time
barred.” No courts, however, have accepted this argu
ment with respect to section 525 of the SSCRA, and most 
of the decisions that address the issue mention it only in 
passing.25 In Beck v. United States,26 however, the court 
said a good deal more. A minor plaintiff, Amanda Beck, 
and her father, Henry, brought an FTCA action for negli
gent administration of a Diptheria-Pertussis-Tetanus
(DPT)vaccine to Amanda as a newborn. The negIigent 
administration of the vaccine resulted in seizures, conwl
sions, and brain damage. The incident occurred in 1979, 
while both Henry Beck and Amanda’s mother were on 
active duty in the Navy. On February 5, 1985, the parents 
watched a television program that presented evidence of a 
causal connection between DFT vaccinations and brain 
damage. Shortly thereafter, Mr. Beck filed two admin
istrative claims with the Navy. One was on behalf of 
Amanda for her injuries, and one was for his own injuries 
for having to provide hospital, medical, and other special 
care for Amanda. 

Suit followed and the government moved to dismiss 
based on the statute of limitations. Plaintiffs failed to 
respond to the motion within the allotted time and an 

23Id. 

extension. The court thereupon granted the government’s 
motion, but plaintiffs then moved to alter or amend the 
judgment under Federal Rule for Civil Procedure 59. 
Among the arguments raised by the plaintiffs was that 
Mr. Beck‘s cause of action was subject to the protection 
of section 525 of the SSCRA, and that, accordingly, the 
statute of limitations should have been tolled until his 
discharge from the Navy in June of 1985. In finding Mr. 
Beck’s claim to have been filed timely based upon 
SSCRA tolling, the court engaged in a considerable dis
cussion of the issue and a review of the relevant case law. 

The government argues that once I have deter
mined that Amanda’s claim is time-barred, it fol
lows that Henry’s claim, which is “derivative” of 
Amanda’s, must also be time-barred. The word 
“derivative” seems to take on several meanings in 
the wes. The common denominator is that a deriv
ative claim is one that would not exist but for the 
injury to the direct claimant, who in this case is 
agreed to be Amanda. After admitting that no case 
squarely addresses the question of whether a serv
iceman is entitled to invoke the tolling provisions 
of the Soldiers and Sailors Civil Relief Act when 
his claim is derivative of one that is time-barred, 
the government urges me to adopt such a rule. Both 
sides to this case agree that in general the rule is 
that when a direct claim is barred for some reason 
(such as contributory negligence), the derivative 
claim is also barred. The idea is that most defenses 
apply equally well to the derivative claim as to the 
direct claim. The general rule ought to be different, 
though, when a defense applies to the derivative 
claimant differently than it applies to the direct 
claimant, as can be the case with statutes of limita
tions. The defense of statute of limitations applies 
to Amanda differently than it applies to Henry 
because Henry, and not Amanda, may invoke the 
tolling provisions of the Soldiers and Sailors Civil 
Relief Act. Consequently, courts have held the 
derivative claims of servicemen timely on account 
of tolling even though the direct claims themselves 
were time-barred. By contrast, when a defense is 
not personal to the direct plaintiff, and applies 
equally well to both the direct claim and derivative 
claim, the defense will bar both claims. 

The government attempts to distinguish cases 
like Curd, Lester, and Lopez-which hold that a 
serviceman’s derivative claim may be timely even 

P 

r“ 

2

=See. e.g., Pioneer Constr. Co. v. Bergem, 462 P.2d 589 (Colo. 1969) (discussing rule that contributory negligence of spouse bars recovey of 
derivative damages by other spouse). 

=See cases cited supra note 17. 

Z6No. 86 C 10134, (N.D.Ill.,May 26, 1987), judgment amended, (Sept. 14. 1987). 
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though the direct claim is time-barred-on the 
grounds that in those cases the servicemen were seek
ing to prosecute personal claims such BS IOSS Of c ~ n 
sortium following a wife’s personal injuries. But that 
is precisely the type of claim Henry is pursuing here. 
The government apparently fails to realize that 
Henry’sclaim in Count 11 is for his personal injuries; 
specifically, his injuries in having to maintain the 
medical, hospital, and vocational care for Amanda. 
Such injuries are indeed personal since, under Illinois 
law, a parent is legally responsible for the support of 
his or her minor child. See Ill. Rev. Stat. ch. 23, P 
1@2. Thus, this case is just like Card, f e a r ,  and 
Lopez, rather than distinct from. Consequently,Henry 
is entitled to tolling until June 10, 1985 for his claim 
for the injuries personal to him in having to expend 
additional sums in support of Amanda. In short, his 
claim in count II is timely.27 

The court proceeded to find that both Mr. Beck’s and 
Amanda’s claims were timely under the “discovery” rule 
applicable to medical malpractice claims under the 
FICA.** Therefore, the entire discussion of section 525 
of the SSCRA could be considered dicta. Nevertheless, 
the analysis used by the court is persuasive and consistent 
with the body of case law on the issue. 

Elements of Damages Preserved by Operation 
of the SSCRA Tolling Provision 

Having concluded that soldiers’ derivative claims are 
protected by the SSCRA tolling provision when the direct 
claims and other derivative claims are barred by the stat
ute of limitations under the FTCA, the issue becomes one 
of identifying the elements of damages that “belong” to 
the soldier, who usually is the parent or spouse of the 
direct claimant. In an action under the FKA, these ele
ments of damages are determined by reference to state 
law.29 For instance, the active-duty military plaintiff
husband in Lester was awarded $50,000 in damages for 
loss of consortium, whereas his wife’s claim for damages 
personal to her, and both plaintiffs’ claims for damages 
that would be considered community property, were 
barred by the statute of limitations.= 

”Id. at 7-9 (case citations omitted). 

%%e United States v. Kubrick, 444U.S. 111  (1979). 


The law, however, varies considerably among the 
states. Therefore, claims attorneys are well advised to 
research the local law carefully. For example, mental 
anguish normally is not recoverable by family members 
of an injured person, but local law may be to the con
trary.31 The fact that the parents of an injured child wit
nessed the accident-or, thereafter, the injuries-may 
lead to a cause of action for mental anguish.’* Similarly, 
damages for the cost of future medical care of an injured 
child may be recoverable by the infant, whose claim may 
be barred by the statute of limitations, or by the parent
soldier, whose claim may be preserved by the tolling 
provision of the SSCRA.33 A parent’s loss of a child’s 
consortium also may be compensable,% although this is a 
minority view.35 

Conclusion 

Claims that appear to be barred by the statute of limita
tions often are filed with the Army. One of the worst 
mistakes a claims attorney can make is to assume that a 
claim is barred based merely on the time elapsed between 
the date of the incident and the date of the claim. Even 
when a claim clearly appears to be barred by the statute 
of limitations based on its facts, the tolling provision of 
the SSCRA could preserve the claim if the claimant is a 
former soldier and the claim is not barred by an “incident 
to service exclusion.” 

Therefore, if claims appear to be barred by the applica
ble statute of limitations, the claims attorney or investiga
tor first should ascertain whether any of the claimants 
have been, or currently are, soldiers. Second, if any of the 
claimants are or were soldiers, the claims attorney or 
investigator should determine whether they are barred 
from filing a claim because of an “incident to service” 
exclusion. Third, if the soldiers are not barred from filing 
the claim, then the claims attorney or investigator should 
obtain a copy of the soldiers’ Official Military Personnel 
File (OMPF) or Military Personnel Records Jacket 
(MPFLJ) to determine whether a period of active military 
service existed during which the statute of limitations 
was tolled under the provisions of the SSCRA.36 Fourth, 

29Williamsv. United States, 350 U.S. 857 (1955); Hoffman v. United States. 767 F.2d 1431 (9th CU. 1985). 
Mkster, 487 F. Supp. at 103941. The court found the law of Texas-the marital domicile-to be controlling on issues of damages. 
31Betancourt v. J.C. Penney CO., 554 F.2d 1206 (1st Cir. 1977) (Puerto Rico); see ako Schles v. United States. 488 F. Supp. 33 (E.D. Ark. 1979) 
(mental anguish of suwivors recoverable in wrongful death case only when more than the “normal” mount). At least threestates permit ncovey of 
mental anguish damagea by statute. See Idaho Code 8 5.3120-11 (1979); Iowa Code Ann. 0 8 (1974); Wash. Rev. Code Ann. 142.24.010 (1975). 
3zReben v. Ely. 705 P.2d 1360 (Ariz. App. 1985); Hay v. Medical Center Hap. of Vt.. 496 A.2d 939 (VI. 1985). 
33McNeillv. United States. 519 F. Supp. 283 (D. S.C. 1981). 
=This is provided by statute h Iowa. See Iowa Code Ann. 8 613.15 (1974); Audobon-ExiraReady Mix, Inc. v. Illinois Cent. Oulf RR.335 N.W.2d 
148 (Iowa 1983); Berger v. Weber, 267 N.W.2d 124  (Mich. 1978),a f d ,  303 N.W.2d424 (Mich. 1981); Ferriter v. Daniel OConncU’r Sons, Inc.. 413 
N.E.2d 690 (Mass. 1980); Uelnnd v. Reynolds Metals CO. v. Pengo Hydra-Pull Corp., 691 P.2d 190 (Wash. 1984). 
35Restatement(Second) of Torts 8 707 A; see 1 1  A.L.R. 4th 549 (1982); Nomest v. Presbyterian Intercommunity Hosp.. 652 P.2d 318 (Or. 1982); 
S a h  v. Klounpkcn, 322 N.W.2d 736 (Minn. 1982); Hibpshxnan v. Rudhae Bay Supply, Inc.. 734 P.2d 9 9 1  (Alaska 1987); Hay, 496 A.2d at 939. 
”If the soldier is still on active duty. Icopy of the MPRJ can be obtained by sending a mitten request to the soldier’s llervicing military personnel 
office. If the soldier has left the service, either through ETS or retirement, the OMPF can k obtained from the National Personnel Records Center, 
9700 Page Boulevard, St. Louis. MO 63132. 
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if the SSCRA is applicable and saves the claim from 
being barred by the statute of limitations, then the claims 
attorney or investigator must Investigate the facts of the 
claim fully to determine whether negligence occurred for 
which the United States is liable. Finally, if the claim is 
determined to be meritorious, the claims attorney or 
investigator must research the applicable law to deter
mine which elements of damage are recoverable by the 
soldier-claimant. 

Tort Claims Note 

Individual Tort Liability of Army Health Care Providers 

Claims personnel should be aware of important recent 
developments in three areas regarding the tort liability of 
military health care providers (HCPs). As a general rule, 
military HCPs-such as physicians, dentists, nurses, par
amedicals, pharmacists, medical and dental technicians, 
nursing assistants, and therapists-acting within the 
scope of their employment are considered to be federal 
employees. They are thereby immune from individual lia
bility or they can be held harmless for their negligent or 
wrongful acts or omissions committed within the scope of 
their employment. In this context, “military HCPs” 
means individuals who are members of the armed forces 
or actually employed by them-not independent contrac
tors such as Civilian Health and Medical Program of the 
Uniformed Services (CHAMPUS) partners. 

The first area in which a recent development has arisen 
concerns liability of military HCPs practicing overseas. 
Recently, the immunity from suit of military HCPs 
providing care in United States military facilities in for
eign countries was challenged in federal courts. In United 
States v. Smith, 111 S. Ct. 1180 (1991), plaintiffs argued 
that the 1989 amendment to the Federal Tort Claims Act 
(FTCA), 28 U.S.C. Q 2679 (1988), which immunizes a 
United States employee from suit when he or she is cer
tified to have been acting in the scope of employment, 
did not apply to military HCPs overseas. The plaintiffs 
had contended successfully before the United States 
Court of Appeals for the Ninth Circuit that the amend
ment could not apply because immunizing the military 
HCPs, and substituting the United States for the HCPs in 
the suit, would leave claimants without a judicial remedy 
because the FTCA “foreign country exception” would 
bar suit against the United States after it had been 
substituted. 

The Supreme Court rejected the argument, holding that 
the HCP was immune under section 2679, even if the end 
result was that the plaintiff had no remedy at all. The 
Supreme Court in Smith also stated that the 1989 amend
ment to 28 U.S.C. section 2679 did not, by implication, 
repeal the Gonzales Act, 10 U.S.C. Q 1089(f) (1988), 
which indemnifies military HCPs for successful judg
ments against them. Of course, administrative claims in 
these instances still may be asserted against the United 

States under the Military Claims Act, 10 U.S.C. 0 2733 
(1988), or the Foreign Claims Act, 10 U.S.C. 8 2734 
(1988), though neither provide a judicial remedy. For 
claims personnel and military HCPs, Smith is extremely 
significant because it rebuffs a major challenge and pre
serves the status quo. 

The second area concerns military HCPs who, as part 
of their military duties, provide care outside of federal 
facilities to nonfederal recipients. Typical examples 
include military HCPs in residency programs with non
federal civilian medical facilities and members of the 
Army Reserve or National Guard conducting federal 
training in nonfederal medical facilities. In both 
instances,potential claimants may be civilian nonfederal 
patients who are unaware of the military HCP’s status. 

Claims personnel should be aware that the Department 
of Justice (DOJ)views military HCPs’ performance, of 
medical training in nonfdral  civilian institutions to be 
within the scope of employment for tort liability purposes 
ifpegormed pursuant to military orders. DOJ, however, 
currently views this training, when performed on permis
sive temporary duty, as being for the individual HCP’s 
benefit-not for the United States’ benefit-and probably 
would not consider i t  to be within the scope of 
employment. 

If the training of military HCPs in civilian nonfederal 
institutions is pursuant to military orders, claimants can 
assert claims against the United States under the FTCA 
for care given by military HCPs in the United States. 
Claims personnel should be aware, however, that both the 
military HCPs and the United States still retain certain 
FTCA protections. These protections could include DOJ 
representation of the HCPs, removal from state courts, 
substitution of the United States as a party for the mili
tary HCPs, and protection for the military HCPs under 
the Gonzales Act. The protections also could include 
assertion of defenses on behalf of the United States, the 
factual basis of which should be developed during the 
claims investigation. An example is the “borrowed serv
ant” defense. Under this defense, the United States may 
claim that the nonfederal training institution “borrowed” 
the military HCPs involved, and that the institution-not 
the United States-is liable for the acts or omissions of 
the military HCPs. 

Staff judge advocates involved in reviewing agree
ments for federal training of Reserve and National Guard 
military HCPs in civilian nonfederal training institutions 
should ensure these agreements are patterned after similar 
agreements developed by The Surgeon Oeneral for train
ing of active duty personnel. The agreements should 
ensure that all parties are aware of the extent to which the 
United States may be liable and the method by which a 
claim against the United States may be processed. The 
agreements should provide for cooperation between the 
training institution and the United States in the investiga-
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tion of all claims that are filed, to include access to all 
medical records and the right to interview all witnesses. 

Any involvement of military HCPs in events in non
federal civilian training institutions that are likely to give 
rise to a claim being filed-that is, potentially compens
able events-should be reported directly to the Chief, 
Tort Claims Division, United States Army Claims Serv
ice, Fort George 0.Meade, MD 20755-5360, by the most 
expeditious means (commercial telephode: (301) 
677-7804/7854; DSN: 923-7804/7854). This will permit 
expeditious investigation and processing. Delays in 
reporting can affect adversely the legal and financial lia
bility of the United States and the military HCPs. 

The thiid area cmtxms Red Cross volunteers in mili
tary health care facilities. In accordance with a memoran
dum of understanding (MOU)between DOJ and the 
Department of Defense, certain Red Cross volunteers 
now are considered employees of the United States for 
the purposes of tort liability. Claims personnel must be 
aware, however, that not all Red Cross workers fall under 
this MOU.Red Cross volunteers must meet the criteria 
set forth in paragraph 2-42 of Army Regulation 40-3, 
Medical Services: Medical, Dental, and Veterinary Care 
(15 Feb. 1985) mereinafter AR 40-31, as amended by 
message, Office of The Surgeon General, DASG-JA, 
0411452 Feb 91, subject: American Red Cross Volun
teers. Although Army Regulation 27-20, Legal Services: 
Claims (28 Feb. 1990), will be changed to reflect this 
with the printing of the next update, claims personnel 
should consider Red Cross volunteers who meet the crite
ria of AR 40-3 and who are acting within the scope of 
their voluntary employment as federal employees for the 
purposes of tort liability for their acts that have taken 
place on or after 4 February 1991. Lieutenant Colonel 
Kirk and Mr. Rouse. 

Personnel Claims Note 

Turning In Items to Defense Reutilization 
and Marketing W c e s  

A few claims offices are having trouble with the proce
dures established for claimants who are to turn in items 
with salvage value to Defense Reutilization and Market
ing Offices (DRMO), outlined in paragraph ll-13e of AR 
27-20 and in paragraph 2-44a of Department of the Army 
Pamphlet 27-162, Legal Services: Claims (15 Dec. 1989) 
[hereinafter DA Pam 27-1621. Claimants often delay 
turning in items, and some claimants change their minds 
and decide to retain items they intended to turn in. Some 
offices hold claims open for inordinate lengths of time, 
waiting fpr the claimant to act. Other offices mistakenly 
settle claims immediately, before the claimht has had an 
opportunity to tum in an item, and then reopen the file on 
reconsideration to pay the claimant the salvage value 
deducted from the “fiial” payment. 

Claims examiners are required to identify “destroyed” 
items having a salvage value over twenty-five dollars. 
Except for shipment claims involving increased released 
valuation-in which the carrier is entitled to pick up sal
vageable items-claims personnel must query the claim
ant to find out if the claimant wants to retain the item, 
and then either deduct salvage value or have the claimant 
turn in the item. In exceptional cases, when the difficulty 
in effecting tum-in outweighs an item’s salvage value 
because of distance or the size  of the item, the claims 
judge advocate may determine that an item’s salvage 
value is less than twenty-five dollars. He or she then may 
authorize other means of disposal. Sound discretion pro
hibits requiring a claimant living far from a DRMO to 
turn in an item of relatively slight value. See DA Pam 
27-162, para. 2-440. 

Except in unusual circurhstances, claims personnel 
should not pay a claim in full and then ask the claimant 
to turn in items for salvage. Nor should claims personnel 
hold a claim open for months, waiting for a claimant to 
turn in an item as agreed. On the other hand, paying a 
claimant based on retention of an item and then inform
ing that claimant that he or she will be entitled to further 
payment if he or she turns in items is equally inappropri
ate. Claims personnel must afford the claimant an oppor
tunity to decide whether to retain items before the claim 
is settled. 

If the claimant wants to turn in the item, the claims 
office should provide the claimant with the necessary 
DRMO paperwork and tell the claimant that if he or she 
does not tum in the item and return the paperwork to the 
claims office within a given period of time-usually four
teen days-the claims office will Bssume that the claim
ant wants to keep the item and settle the claim after 
deducting a stated amount for salvage value. This 
approach minimizes problems with hm-in. Mr. Frezza. 

Personnel Claims Recovery Notes 

Code J Unaccompanied Baggage Liability 

At least one carrier has asserted that Code J shipments 
are covered under the “Joint Military-Industry Agree
ment on Carrier Recovery on Code 5 and T Shipments,” 
and has been offering a fifty percent compromise of the 
amount the Army determines to be due. 

Despite statements by carriers to the contrary, the 
“Joint Military-Industry Agreement on Carrier Recovery 
on Code 5 and T shipments” does not apply to Code J 
shipments. A Code J shipment involves surface transpor
tation by the Code J carrier from origin to a Military Air
lift Command (MAC) terminal, air transportation
usually overseas-by MAC, and surface transportation by 
the Code J carrier to destination. The “last handler” rule 
applies to these shipments. Unless the Code J carrier 
takes valid exceptions on a proper rider signed by a 
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MAC official showing that damage occurred while the 
property was being transhipped by MAC, the Code J car
rier is fully liable for all loss and damage. Mr. Frezza. 

Carrier Liabiliry for Missing Packed Items 
An article in the April 1989 issue of The Army hwyer, 

entitled “Carrier Liability For Items Missing From 
Carrier-Packed Cartons,” noted Ithat the General 
Accounting Office probably would uphold offset action 
against a carrier who failed to deliver an item packed in a 
carton if the required missing items statement appeared 
on DD Form 1842, the move only involved one carrier, 
and the claim otherwise was substantiated. 

A 1990 United States Army Claims Service (USARCS) 
message, 1214002 Feb. 90, subject: Letter To Be Used 
By Claimant For Recovery Purposes, again discussed this 
subject. USApCS advised claims offices that even 
though a preprrnted missing items statement appeared on 
DD Form 1842, the office’s obtaining a separate state
ment from the claimant and including this statement in 
the demand packet forwarded to the carrier was manda
tory. USARCS suggested the following wording: 

The following items were missing at delivery of my 
household goods. They were items I owned and 
used prior to the move but were not delivered at 
destination by the carrier. After my household 
goods were packed at origin, I checked all rooms in 
the house to make sure nothing had been left 
behind. All items had been packed by the carrier. 

The message also required claims offices to include 
inventory numbers and item descriptions in the statement, 
along with the date and the signature of the claimant. In 
addition; the message encouraged offices to obtain any 
additional information the claimant had about the loss. 

In December 1990, the issue of carrier liability for 
missing carrier-packed items surfaced again in the form 
of a Comptroller General decision. It was not favorable. 
In Aalmode Transportation Corp., Comp. Gen. Dec. 
B-240350 (Dec. 18, 1990), a three-kund Sony “Disc
man” portable ,compact disc player was missing from a 
thirty-five pound, 4.5 cubic foot carton labelled “knick
knacks.” Aalmode Transportation denied liability, con
tending that electronic equipment always was included in 
the general description on the inventory, and that hick
knacks never were packed with electronic equipment. 
USARCS contended that the missing Sony Discman 
weighed only three pounds and was similar in size to a 
“Walkman” tadio. Because the smallest approved carton 
was twenty-five pounds, USARCS pointed out that a 
three-pound item would not be packed by itself, nor listed 
individually on the inventory. USARCS noted that pack
ing the item in a thirty-five-pound carton labelled 
“knickknacks” was not inappropriate. USARCS also 
cited the missing items statement as evidence that the 
item was tendered to the carrier at origin. 

The Comptroller General decided that the evidence 
was insufficient to establish that the compact disc player 

had been tendered to the carrier at pickup. He noted that 
to shift the burden of proof to the carrier, the Army must 
establish proof of tender, which is the first element of a 
prima facie case of carrier liability. The Comptroller 
General found that the A m y  failed to prove that the 
Discman actually had been tendered to the carrier. 

The Comptroller General noted that the only evidence 
of tender was the statement of loss, which was preprinted 
on the standardclaims form, and that thiswas insufficient 
to establish proof of tender. He also noted that no evi
dence existed that the tape on the cartons had been tam
pered with, nor had the shipper produced evidence of 
ownership-such as a sales receipt, a cancelled check, or 
a credit card invoice-even though the item was pur
chased shortly before the move. 

The Comptroller aeneral referred to a 1983 opinion on 
the subject of missing camer-packed items, Paul Atpin 
Van Lines, Inc., Department of the Army Request for Re
consideration, Comp. aen. Dec. B-205084 (June 8, 
1983). which said: 

We did not intend by our decision to place an 
onerous burden on the shipper to require the shipper 
to offer absolute proof of tender.... Rather, our 
reading of the applicable case law ,.. led us to the 
conclusion that where the issue of whether goods 
were tendered is raised (by the carrier) the shipper 
must present at least some substantive evidence of 
tender as an element of his p r i m  facie case.... 

I We reasoned that the shipper would have per
sonal knowledge of the circumstances surrounding 
the tender and could supply a specific statement 
concerning the loss. 
In the Aalmode case, the Comptroller General found 

that the standard missing items statement did not 
constitute a personal rendition of facts or under
standing concerning the loss, but simply com
plete[d] the creation of evidence intended by the 
agency to establish tender in all situations irrespec
tive of what actually might have occurred.. .. 
w h e r e  the only proof of delivery to the carrier, 
for purposes of establishing a prima facie [case] 
against the fm,is a statement by the shipper, that 
statement must reflect some p e ~ 0 ~ 1knowledge of 
the circumstances of tender. 

The Comptroller aeneral concluded that the standard 
missing items statement failed to establish personal 
knowledge of the circumstance surrounding packing and 
tender of the item. In Aalmode, however, the Comptroller 
Oeneral also noted that “...every household good need 
not be listed on the inventory, a carrier can be charged 
with loss where other circumstances are sufficient to 
establish that the goods were shipped and lost.” 

‘Accordingly, the ’question remains, what evidence is 
necessary to convince the Comptroller General that the 
carrier is liable for missing carrier-packed items? The 
answer appears to be as much evidence as the claimant 
can muster to support his or her case. 
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- Does the claimant have register receipts, credit card 
invoices, cancelled checks, or family pictures of the items 

excludes periods of time during which "facts material to 
the right of action are not known and reasonably could 

that can be included in the file to help establish proof of not be known by an official of the United States charged 
ownership? Can he or she provide statements from wit-
nesses who saw the missing items in the possession of the 

with the responsibility to act under the circumstances." 
This section effectively tolls the statute of limitations 

soldier prior to the move? Does any evidence of carton 
tampering exist? Was a different color of tape used? Was 

until the United States official charged with enforcing the 
FMCRA learns that someone entitled to medical care was 

the carton resealed? Was the claimed missing Item identi- injured under circumstances creating a tort liability, or 
fied to an appropriate carton? (For example, the Comp- reasonably could have learned of these circumstances. 
troller General has upheld offset action for a missing pair 
of golf shoes, even though the carton was delivered 

See United States v. Hunter, 645 F. Supp 758, 760 
(N.D.N.Y.1986). 

sealed, because the missing golf shoes were identified to 
a carton of shoes that the d e r  had packed. See Paul 
Arpin Van Lines, Inc., Comp. Oen. Dec. B-213784 (May 
22, 1984)). Does the file include a signed, dated state-
ment on paper other than DD Form 1842 that contains the 
basic elements of the missiig items statement but also is 
more personal and more detailed? Does the statement 
explain what specific memories the soldier had of the 
item being packed by the carrier? Did the soldier place 

If, for example, a family member is treated in a civilian 
hospital that bills the government under CHAMPUS, 
often no "official of the United States" will be aware 
that a cause of action exists until months or even years 
after treatment was provided. Often, the government has 
no way of knowing of "facts material to a right of 
action" until the CHAMPUS fiscal intermediary finally 
forwards information to the claims office. 

the item in a special room? Did he or she talk to the Similarly, if a civilian hospital provides emergency 
carrier about it? Why is the soldier really positive that he w e  to a soldier under a Civilian-Military Contingency 
or she actually tendered the item to the carrier? Hospital System contract, often no official charged with 

If the soldier's statement discussing tender of the miss-
ing items answers the questions posed above; is detailed, 
perw~nal,and convincing; and is accompanied by other 
substantive evidence of ownership, the Army successfully 
should be able to accomplish carrier liability for missing 
packed items-liability that should be upheld by the 

enforcing the FMCRA has any reason to know of the 
incident until the hospital treasurer's office receives the 
bill. In these situations, the three-year statute of limita-
tions applicable to the government's independent right of 
action under the FMCRA would be tolled. 

When asserting claims under the FMm,rather than 

r'. 
Comptroller General. Ms Schultz. under a third-party beneficiary theory, claims personnel 

should not close these claims automatically as more than 
Aftinnative Claims Note 

Statutes of Limitations Applicable to Claims 
Under the Federal Medical Care Recovery Act 

three years old based on the date of the injury- even 
based on the date treatment first was provided-but instead 
should detemine carefully whether the statute of Limitations 
has run in light of 28 U.S.C. section 2416. Mr. Frezza. 

The government has an independent right to recover 
under the Federal Medical Care Recovery Act (FMCRA). Management Note 
Pursuant to 28 U.S.C. section 2415(b), the government 
must litigate medical care claims based on a tort theory 
under the FMCRA within three yean "after the right of 
action fvst accrues," or these claims are barred. The stat-
ute of limitations applicable to the government's right to 
recover, however, often will differ from the statute of 
limitations applicable to the injured party. Claims offices 
that automatically close claim '*more than three years 
old" often may be cutting short viable claims. 

Mailing Address for United States Army Claim Service 
The Fort George a. Meade Installation Mail and Dis-

tribution Center k using the United Parcel Service (UPS) 
for mailing packages and bulk shipment items. Because 
of UPS'S requirements, all mail they carry must contain a 
return address and a delivery address indicating the com-
mander or director, unit or activity name, office symbol, 
street name, building number, rodm number, city, state, 
and nine-digit zip code. To reduce delays or losses in 

An FMCRA claim normally accrues on the date that 
treatment first is provided. The United States has no right 

mailing, please address all mail being sent to the United 
States Army Claims Service as follows: 

to recover under the FMCRA until the injured party 
receives medical care that the United States has an obli-
gation to furnish. While this date can be the date that the 
injured party was injured, in some cases the injured party 

Commander 
United States Army Claims Service, OTJAO 
A m :  JACS-(Office symbol) 

may not obtain treatment until days or even weeks later, Building 441  1, Room 206 

r 
and the three-year statute of limitations applicable to the 
government's independent right would not commence 
until then. 

Of greater import in computing the three years, how-

Llewellyn Avenue 
Fort George 0. Meade, MD 20755-5360 

This includes packages being sent through the United 
States Postal Service and first class letters. Lieutenant 

ever, is the provision in 28 U.S.C. section 2416(c) that Colonel Thomson. 

JULY 1991 THE ARMY IAWYER DA PAM 27-50-223 47 



Labor and Employment Law Notes 
OTJAG Labor and Employment Law Ofice, FORSCOM Staff Judge Advocate’s Ofice, 

and TJAGSA Administrative and Civil Law Division 

Attorneys’ Fees 

Authority of Agency Representative to Award 
Attorneys ’ Fees in Settlement 

The Merit Systems Protection Board (MSPB or Board) 
remanded a settlement agreement after the agency peti
tioned for review, arguing that its attorney representative 
lacked authority to allow attorney fees in excess of a set 
amount. The appellant and agency representative had 
entered an agreement that settled the appellant’s appeal 
and authorized $40,000 in attorneys’ fees. The agency 
appealed, arguing that an internal policy existed which 
required that attorneys’ fee settlements in excess of 
$20,000 be approved by the agency solicitor. The Board 
recognized that the doctrine of apparent authority does 
not apply to the government, and that the government is 
not bound by the unauthorized acts of an agent. It did 
note, however, that express or implied actual authority 
does bind the government. Therefore, it remanded the 
appeal to the regional office to hear evidence on the issue 
of actual authority. Wesselhofi v. Department of Interior, 
46 M.S.P.R.594 (1991). 

A good practice is to resolve all issues, such as 
attorneys’ fees, in a settlement agreement. The agency 
representative should ensure that the appellant’s attorney 
has provided accurate and current time records and a 
copy of the terms of any fee agreement. The agency rep
resentative also should document that the fees are in 
accordance with the prevailing community rate. 

Arbitrator Improperly Reduced Both Hours and Rate 
for Union Attorneys 

In reviewing union exceptions to an arbitration award, 
the Federal Labor Relations Authority (FLRA or 
Authority) reaffirmed its precedent and also ruled on 
issues of first impression. In rescinding a one-day suspen
sion of the grievant, the arbitrator had ruled that the pre
vailing union was entitled to attorneys’ fees. He 
determined, however, that the four union-employed 
attorneys involved were not entitled to the prevailing 
market rate but, instead, to fees on a cost-plus basis-that 
is, salary plus an equal amount for overhead. He also 
reduced the hours requested by the lead counsel from 
304.28 to 200, explaining only that the lower figure was 
“more reasonable.” He declined to award fees to another 
attorney whose involvement was limited to briefing an 
argument raising constitutional issues. The arbitrator had 
reasoned that fees for that task were unwarranted because 
he had not relied on that argument in rendering his 
award. The arbitrator also had declined to award fees to 
the union’s general c o b l ,  who had claimed reimburse

.

ment for supemising and advising the attorneys actually 
appearing in the case. The Authority, however, reversed 
all of the arbitrator’s findings. Specifically, the Authority 
adhered to its earlier rulings that any reduction in hours 
or hourly rate must be accompanied by a reasoned justifi
cation. Because the arbitrator had not provided that, the 
FLRA remanded the question of compensable hours by 
the lead attorney to the arbitrator to issue a reasoned 
decision. 

The F L U  applied Supreme Court case law for the 
proposition that a court’s failure to consider an alterna
tive legal argument presented in good faith is not suffi
cient justification for rejecting an attorney fee request for 
work on that argument. It therefore remanded this issue 
to the arbitrator for a determination of reasonable hours 
and fees to satisfy the fee request from the attorney who 
had worked the constitutional issue. 

On the question of the entitlement of the attorneys’ 
supervisor to fees, the Authority ruled that “the Arbitra
tor’s determination that administrative and supervisory 
activities [are] not compensable is not a sufficient basis 
under the Back Pay Act for denying an award of attorney 
fees.” To deny fees for the supervisory attorney, theb 
arbitrator must find that the supervisor’s functions were P 

either unrelated to the case or were duplicitous of the 
work performed by his subordinates. Accordingly, the 
Authority remanded for a determination on that issue. 
Finally, it rejected the cost-plus formula for determining 
fee amount. It adhered to earlier case law that permits 
market rate awards to union attorneys so long as the 
attorneys are obligated to t u n  over to their union only the 
actual costs incurred by the union in providing the 
attorneys. It remanded that issue for a determination of 
the appropriate market rates for the attorneys in question. 
Overseas Educ. Ass ’n and United States Dep ’t of Defense 
Dependents Schools, 39 F.L.R.A. 1261 (1991). Labor 
counselors should contrast the F’LRA’s position with the 
position of the Merit Systems Protection Board (MSPB). 
Under the MSPB authority, fees awarded to unitm 
attorneys under 5 U.S.C, sections 7701(g)(l) and 
7701(g)(2) are limited to the cost-plusoverhead formula. 
See, e.g., Kean v. Department of rhe Army, 41 M.S.P.R. 
168 (1989). 

Labor Law~ 

Arbitrator Orders Discipline of Supervisor 

The FLRA considered agency exceptions to an arbitra
tion award that had ordered an unusual remedy. The F 

arbitrator found that management violated the collective 
bargaining agreement (CBA) when a second-line super
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visor required the grievant to remain at his post for four 
hours after the end of his shift, despite the grievant’s 
request to leave to take care of a medical condition. The 
grievant, a diabetic, made repeated requests to his super
visor to be relieved. He eventually collapsed and required 
medical treatment. The arbitrator also found that the 
supervisor had harassed the employee during the griev
ant’s attempts to be relieved. Accordingly, the arbitrator 
sustained the grievance and, a s  a remedy, ordered the 
supervisor to provide the grievant a written apology and 
to attend sensitivity training. He also ordered the agency 
to issue a written reprimand to the supervisor and to 
provide a copy of it to the grievant. 

The Authority sustained all aspects of the remedy 
except furnishing the reprimand to the grievant. It con
cluded that disclosure of the reprimand would constitute 
an unwarranted invasion of the supervisor’s privacy that 
would violate the Privacy Act. The FLRA ruled, how
ever, that ordering the apology was within the authority 
of the arbitrator because that remedy followed from the 
issues before him. 

The Authority refused to consider the issue of whether 
an inconsistency with another arbitration award con
stituted a ground for review. SpecificaIly, the E R A  reit
erated that arbitration awards have no precedential value. 
It also rejected numerous agency arguments against the 
reprimand, noting that while 5 U.S.C. section 7106 pre
serves management’s right to discipline “employees,” 
supervisors are not “employees” under the labor
management relations statute. It also spurned manage
ment’s unsupported arguments that the remedy was 
improperly “punitive.” The Authority found that the 
training order was a permissible enforcement of an appro
priate arrangement-that is, the CBA requirement that 
employees be permitted to bring matters of personal con
cern to management. It concluded that the arbitrator’s 
enforcement of the CBA did not abrogate management’s 
right to assign work. United States Dep’t of Justice, Fed. 
Bureau of Prisons, United States Penitentiary, 
Lewisburg, Pa. and Am. Fed’n of Gov’t Employees, 39 
F.L.R.A. 1288 (1991). 

Past Practice Prevails Over CBA Language 

On remand from the United States Court of Appeals 
for the District of Columbia Circuit, the F L U  consid
ered whether management had violated 5 U.S.C. section 
7116 by unilaterally changing a condition of  
employment. The applicable CBA contained a bank of 
hours for use by union representatives for representa
tional activities such as processing grievances. Neverthe
less, a consistent practice had arisen, permitting union 
officials virtually unlimited official time for those func
tions. The agency had announced its intention to enforce 
the literal terms of the CBA and had refused to bargain 
over the change. Following earlier case law, the 
Authority ruled that a binding past practice had arisen, 

and that the agency unilaterally could not enforce CBA 
language that is in conflict with the practice. It ordered a 
make-whole remedy for employees adversely affected by 
the change and ordered the parties to bargain over the 
proposed decision to adhere to the tenns of the CBA. 
United States Patent and Trademark m c e  and Patent 
W c e  Professional Ass’n, 39 F.L.R.A. 1477 (1991). 

Civilian Personnel Law 

Continuing Expansion of Whistleblower ZRAs 

In Horton v .  Department of the Navy, No. 
SF122190W0828 (Mar. 26, 1991), the MSPB held that 
the Whistleblower Protection Act (WPA) does not condi
tion the individual right to appeal (IRA) on the exhaus
tion of  equal employment opportunity (EEO) 
administrative remedies. 

In the initial decision, the administrative judge (AJ) 
dismissed the appeal from termination during probation, 
holding that because the appellant had filed a formal EEO 
complaint, his appeal right to the Board did not vest until 
either the agency issued a final decision on the complaint 
or 120 days elapsed. The AJ’s decision was based pri
marily on judicial economy because both the MSPB and 
EEO cases were based on the same personnel action and 
the same set of facts. The Board reversed and, after a 
discussion of the legislative history behind the WPA, 
noted that the only exhaustion requirement that Congress 
intended to be Imposed on these actions is that the 
employee first seek the assistance of the Special Counsel. 

This case should not be confused with Williams v. 
Department of Defense, 46 M.S.P.R. 549 (1991), in 
which the Board held that filing an EEO complaint does 
not amount to a protected disclosure warranting protec
tion under the WPA in addition to the reprisal protections 
already in place under title W. 

Removal for Unsatisfactory Performance 
Under Chapter 75 

In Bowling v, Department of the Amy,  47 M.S.P.R. 
379 (1991), the Board addressed a removal action under 
chapter 75 for unsatisfactory performance. In Bowling the 
Army removed an occupation health nurse based upon a 
charge of “violation of administrative rules or regula
tions where safety to persons or property is endangered.’’ 
The agency’s charge was based on the fact that the 
employee transferred audiometric test data incorrectly in 
twenty-one instances on a review of eighty-eight frles. 
The AJ found that the employee had committed eighteen 
of the twenty-one errors and upheld the removal. The 
Board initially remanded the decision, noting that while 
agencies are free to use chapter 75 for unsatisfactory per
formance, they may not charge that an employee should 
have performed better than the standards communicated 
to him or her. The AJ had not ruled whether the number 
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of errors cited by the agency would constitute unsatisfac
tory performance under the standards. 

On remand the AJ confrmed his earlier decision, not
ing that the employee’s performance was unsatisfactory 
under her standards. Upon its considering another petition 
for review, the Board again reversed and ordered the 
employee reinstated. Based on the employee’s uncon
tested assertion that she administered 1400 hearing tests, 
the Board noted that the sample of eighty-eight tests con
stituted less than seven percent of the tests administered. 
The Board, while noting that the agency need not have 
analyzed all 1400 tests, found that the agency should 
have shown that the representative sample was achieved 
through some objective, systematic method for selecting 

examples of employee performance. The Board therefore 
held that the agency’s evidence failed to prove the charge 
against the appellant and ordered her reinstatement and 
back pay for a period of almost three years. 

Bowling is good and bad news for labor counselors. 
Using chapter 75 for unsatisfactory performance undoubt
edly remains permissible. Under chapter 75, a removal 
action is relatively quick because the employee need not 
be afforded a performance improvement period, as is the 
case under chapter 43. While chapter 75 actions may be 
necessary in upcoming drawdowns, they should not be 
used to attempt to overcome a circumstance in which 
management has established poor standards or in which 
the evidence of unsatisfactory performance is incomplete. 

Criminal Law Division Notes 
OTJAG Criminal Law Division 

Supreme Court-1990 Term, Parts I11 and IV 

Colonel Francis A. Gilligan and Lieutenant Colonel Stephen D. Smith 


Tz 

F 

Part III: Seizure and the Fleeing Suspect 

In California v. Huhri D.1 a seven-member majority 
of the United States Supreme Court ruled that an officer’s 
pursuit of a fleeing suspect was not a seizure within the 
meaning of the fourth amendment. Justice Scalia’s major
ity opinion held that, in the absence of any physical con
tact with the suspect, a show of authority to which a 
suspect does not yield is not a seizure. The majority also 
noted that applying the exclusionary rule to instances in 
which the apparent authority of the law enforcement 
officer is ignored would be a bad policy.2 

Four or five youths, including the defendant, Hodari 
D., were huddled around a small car parked at the curb in 
a high crime area in Oakland, California. When the 
youths saw an unmarked police car approach they pan
icked and ran.The officers gave chase. Hodari D., seeing 
one policeman running at him, tossed away a small 
“rock” that turned out to be crack cocaine. Seconds 
later, Officer Pertoso tackled Hodari D. and a search of 
his person revealed a pager and $130 in cash. 

‘49 Oh. L.Rep. (BNA)2050 (U.S. Apr. 23, 1991). 

Zld. at 2051. 

5Id 

6Id at 2052 nA. 
’Id. 

Califomia conceded that the police officer did not have 
reasonable suspicion to stop Hodari D.3‘Ihe Supreme Court 
indicated that it would leave for another day the issue of 
whether an individual fleeing in panic upon seeing police 
officers constitutes a fasonable suspicion for a stop.4 Jus
tice Scalia, writing for the majority, asserted “[tlhat it 
would be unreasonable to stop, for a brief in-, young 
men who scatter in panic upon the mere sighting of the 
police is not self-evident, and arguably contradicts prover
bial common sense. See Proverbs 28:l (‘The wicked flee 
when no man pursueth’).”s Justice Stevens, on the other 
hand, writing for the dissent, indicated that the majority mis
takenly assumed that innocent residents have no reason to 
fear the sudden approach of strangers. “We have previously 
considered, and rejected, this ivory-towered analysis of the 
real world for it fails to describe the experience of many 
residents, particularly if they are members of a minority.”6 
He indicated that common knowledge supports the proposi
tion that innocent individuals also may flee from fear of the 
unknown or because they are unwilling to appear as 
witnesses.’ 
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The majority, in reaching a conclusion that no seizure the common law-rather than K;lztr-applies, a change in 
occurred, relied upon the common-law analysis of what we law masbe coming. 

constitutes the seizure of an inanimate object.8 The 

majority effectively said that no seizure of the person Concerning the application of Mendenhall, the major


occursunless accompanied by an effective application of ity said, “A person has been ‘seized’within the meaning 


physical force or a show of authority that restrains the of the Fourth Amendment only if, in view of all the cir


subject’s freedom of liberty. An application of physical cumstances surrounding the incident, a masonable person 

would have believed that he was not free to leave.”’“force-including the touching of an individual-that is 

ineffective and allows the individual to flee, is not an Then the majority indicated that the emphasis is on “only 

arrest. The Court also indicated that an unlawful show of if.’.’’ The objective test of Mendenhall must be met, but 


authority, such as an order to stop, would not call the meeting the test alone does not suffice to create a fourth 


exclusionary rule into play. “Unlawful orders would not amendment seizure.18 That is, unless the subject 


be deterred, moreover, by sanctioning through the exclu- acquiesces to a show of authority or something more, no 


sionary rule thoseof them that are not obeyed.. ..It fully seizure has occuITed.19 


suffices to apply the deterrent to paw enforcement offi- The dissent quoted the objective, first part of the test 

cials’] genuine successful seizures.”9 with examples of seizures to include “the threatening 

presence of several officers, the display of a weapon by
The dissenters took the majority to taskon the issue of an officer, some physical touching of the person of thewhat a common-law arrest actually is and on the applica- citizen, or the use of language or tone of voice indicating
tion of United States v. MendenhalZ.10 On common-law that compliance with the officer’s request might be com


arrests, Justice Stevens indicated that looking at only pelled.”m The dissent apparently did not wish to narrow
arrests is inappropriate; rather, one should look at fourth amendment protections by expanding the elements
attempted arrests.” He indicated that the facts do not of a seizure of the person.
describe an actual arrest, but an attempted arrest. Justice 

Stevens stated that an officer may be guilty of assault Underlying the question of seizure is the fact that the 

based on an attempted arrest even though no successful Court was not called upon to review whether any lawful 

touching occurred.12 basis existed for the officer’s pursuit. The State of Cal

ifornia conceded that the officer did not even have “rea-
A s  has been true in the past, the majority was criticized sonable suspicion.”*1 Therefore, if the pursuit or show of

for deviating from the language of Kurz v. United Stares13 authority was itself a seizure, then the discarded cocaine

and for applying common-law N I ~ S  to today’s society. was the product of unlawful activity and subject to

Both the majority and dissent agree that Kurz “une- exclusion.

quivocally rejects the notion that the common law of 

arrest defines the limits of the term ‘seizure’ in the Unfortunately, the concession that no basii for a sei-

Fourth Amendment.”14 Justice Scalia noted, however, zure existed leaves a shortfall in the Court’sopinion to be 

that the common law “defmes the limits of a seizure of addressed another day. Until that day, law enforcement is 

the person. What Kun stands for is the proposition that left to conform its conduct to speculation about what the 

items which could not be subject to seizure at common Court might say. But the facts of this case-two officers 

law (e.g., telephone conversations) can be seized under in a high crime ara, late in the evening, encountering 

the Fourth Amendment.”’S Does this also apply to four or five persons huddled around a car who, upon rec

searches? What if enhanced technology is employed? If ognizing the police, flee-do not seem particularly 


‘Id. at 2051. 
9Id. 
IO446 U.S.544 (1980). 
1lHOdori D., 49 Crim.L Rep. at 2052. 
12Id. at 2053 I L ~ .  

13389U.S.347 (1967). 
14H0&ri D., 49 Crim.L. Rep. at 2051 n.3 (citing Stevens, J.. dissenting). 
lrId.at 2051 at n.3. 

“Id. at 2051 (citing M e d n k U ,  446 U.S. at 554). 
]‘Id. at 2051. 
InId. 
1 9 ~ .  

mid. at 2054 (citing Mendenhll, 446 U.S.at 554). 
2Ild. at 2050 n.1. 
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unique. The dissent rightly is concerned about law enfor
cement having unrestricted fieedom short of touching.22 
Even the dissenting justices, however, surely would not 
expect law enforcement officers to sit by idly, simply 
shrugging their shoulders as they watched obviously sus
picious individuals flee. 

The structure for analysis of this entire sequence 
already existed in fourth amendment case law before this 
decision. Three recognized, well-defined levels of police 
interaction with citizens exist: (1) the voluntary contact 
from which the citizen is free to walk away;23 (2) the 
stop that must be predicated upon reasonable suspicion;” 
and (3) the arrest or apprehension that is predicated upon 
probable cause.25 Certainly, Hodari D.’s encounter with 
the officer was not voluntary. At the other end of the 
spectrum, the facts known to the officer did not rise to 
the level of probable cause. Accordingly, the law would 
have permitted the officer to do only one thing under 
these circumstances-initiate a stop. 

Did a foundation for a stop-that is a reasonable, artic
ulable suspicion of criminal activity-exist in this case? 
Perhaps not when the officers initially observed the car 
and individuals.26 When they took flight in response to 
the mere presence of the officers, however, suspicion of 
wrongdoing reasonably arises from the totality of the cir
cumstances. California’s concession was bad advocacy. A 
reasonable society expects that its law enforcement 
off icers take action to investigate suspic ious  
circumstances. 

The officers here embarked on a reasonable course of 
action to investigate-that is, they pursued to effect a 
stop. Reasonable force should be available to effect a 
stop2’ and the officers here used reasonable force. Shout
ing “stop in the name of the law” is wasteful when a 
suspect obviously is fleeing the law. Likewise, firing 
warning shots in Oakland, California-a large metro
politan area-may have endangered the innocent public.
In this case, foot pursuit was a logical, reasonable means 
of fulfilling society’s expectations of law enforcement. 

Providing the guidance necessary for officers to deter
mine what conduct is lawful is critical to the deterrent 
purpose of the exclusionary rule. The assembly of indi

“Id. at 2057. 

viduals in a high crime part of Oakland, as well as their 
flight, either provides reasonable suspicion or it does not. 
For reasonable officers facedaith these circumstances to 
pursue, is either reasonable, or it is not. Terry v. Ohio28 F 

actually announces that the Supreme Court expects 
officers to contemplate the basis for their actions and 
make these decisions every day.29 The decision here is 
simple-reasonable officers confronted with the facts of 
this case react, and are expected to react, precisely as 
Officer Pertwo did. The government conduct at issue was 
reasonable; the state’s concession was not. 

On the other hand, consider the rule that flight alone 
constitutes a basis for a seizure, regardless of when the 
flight takes place. One must consider the impact this rule 
would have on the location where the show of law 
enforcement occurs-for example, the ghetto or low
income housing. The mores of the community may dic
tate that individuals not have contact with the police,not 
be witnesses, or not be involved in any way-all of 
which may be reasons for flight. Therefore, using flight 
alone as a basis for a stop may be worrisome. 

In addition to the n o m  of the locality, timing is also 
important. A majority indicated that a seizurewould not 
take place when a chase has commenced, unless the sub
ject succumbs to the chase or acquiesces to a show of 
authority. This may switch the inquiry in a number of 
areas, such as the stopping of automobiles, searches in 
airports and on busses, and other examples of show of 
authority. In all these instances a flight-or something 
similar to flight-may occur, but whether that alone 
means something thrown away is abandoned and admiss
ible at trial, without any inquiry into the law enforcement 
conduct involved, is questionable. The same argument 
applies against the idea of not applying the exclusionary 
rule. By engaging in a hyperbole, the Hodari D. dissent 
may have indicated that the exclusionary rule will not 
apply, regardless of how outrageous or unreasonable the 
conduct of the officer is. The nature of the police miscon
duct, however, must be considered in protecting the right 
to privacy and in encouraging proper conduct. 

Hodari D. will have an impact on the military. Because 
the issue raised in Hodari D. is not mentioned in the Mil
itary Rules of Evidence, Hodari D. is controlling. In 

=See Florida v. Roy=, 460U.S. 491. 497 (1983); Mendenhll, 446 U.S.at 544. 

=See Terry v. Ohio. 392 U.S.1 (1968); Manual for Courts-hfartial, United States, 1984. Mil. R Evid. 314(f). 

=See Manual for Courts-Martial. United States. 1984. Rule for CourLs-Martial 302(c) [hereinafter R.C.M.]. 

=See Brown v. Texas, 443 U.S. 143 (1972). 

z7SeeLaFave, Search and Seizure 368 (2d ed. 1987) (quoting American Law Institute Model code of Pre-Arraignment prooedurc, # 110.2(3) (1975)). 
F

28Terry, 392 U.S.at 21 

=Id. (“And in justifying the particulat intrusion the police officer must be able to point to specific and uticulable facts which, taka together with the 
rational inferences from those facts, reasonably warrant that intrusion”). 
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addition, Houizri D. overrules cases that indicate that 
when illegal police activity prompts abandonment of 
property, the evidence will be inadmissible.30 On the 
remaining question of whether flight alone may be suffi
cient to establish reasonable suspicion, at least one mili
tary court, in dicta, has indicated that it is.” 

Part IV: Promptness and Presumptions in the 
Review of a Warrantless Arrest 

In Riverside County, California v. McLaughlin32 the 
United States Supreme Court addressed the time within 
which warrantless arrests must be reviewed by a neutral 
and detached individual. In addition to reaffirming Gers
rein v. Pugh’d3 call for a “prompt judicial determination 
of probable cause as a prerequisite to an extended pretrial 
detention following a warrantless arrest,”% the Court 
held that when the determination is combined with 
another pretrial proceeding, a presumption of reasonable
ness arises if the combined proceeding is held within 
forty-eight hours of the wanantless arrest. On the other 
hand, probable cause reviews conducted more than forty
eight hours after a warrantless arrest are presumptively 
unreasonable.35 The dissentingjustices argued that delay
ing the neutral review of probable cause,merely to com
bine it with some other pretrial proceeding, is violative of 
the requirement for “prompt” judicial review.36 

At issue in this case was a procedure used by the 
County of Riverside, California, in which a review of a 

p. warrantless arrest was combined with arraignment proce
dures. One of California’s N I ~ S  of procedure provided 
that arraignments must be conducted within two days of 
arrest. The rule excluded, however, weekends and holi
days. Accordingly, by way of illustration, the Supreme 
Court noted that a person arrested before the Thanksgiv
ing holiday may experience a “7-day delay” before 

mignment.37 Because the Court perceived a split in the 
circuit courts of appeals on whether Gersrein permitted 
delay to combine probable cause with other pretrial pro
ceedings,= the Court granted certiorari to resolve the 
meaning of “prompt” under Gersreln. 

Writing for the majority, Justice O’Connor pointed out 
that Gersreln did not mandate “immediate” judicial 
review of warrantless arrests. Rather, the Court “left it to 
the individual States to integrate prompt probable cause 
determinations into their differing systems of pretrial pro
~edures.**~9Therefore, no constitutional flaw exists in 
integrated procedures that have inherent delays. Gerstein, 
however, “is not a blank check“ that permits uncon
strained integration; flexible, integrated procedures still 
must be prompt."^ 

Obviously troubled by the potential for lengthy, unre
viewed detention of presumptively innocent persons, Jus
tice O’Connor concluded that “prompt” is a “vague 
standard [that] simply has not provided sufficient guid
ance.*’41 To dispel uncertainty, the majority announced 
essentially the following rule: a judicial determination of 
probable cause made within forty-eight hours of a war
rantless mes t  will be presumptively prompt; conversely, 
a review later than forty-eight hours will be pre
sumptively unreasonable. Neither si& of the forty-eight
hour rule is concrete. Reviews within the forty-eight-hour 
window still may be unreasonable when, for example, the 
delay is intentional. On the other hand, neutral reviews of 
probable cause later than forty-eight hours may be shown 
to have been reasonable when, for example, the govem
ment can show “a bo^ fide emergency or other extraor
dinary circumstances.’‘42 The Court warned, however, 
that delays merely to combine proceedings, or for the 
even lesser reason of holidays, risk being viewed as 
~nreasonable.~~ 

w&e. e.g., United States v. Edwards. 3 M.J. 921 (A.C.M.R. 1977); U‘nited States v. Swinson, 48 C.M.R.197 (A.F.C.M.R.1914). 

3lUnited States v, Schmidt, 4 M.J. 893 (N.M.C.M.R. 1978); see ako LaFave, supra note 27, at 448-49 (discufsing the reactions of suspectsas part of 
I the totality of the circumstances and whether reactions alone may justify an investigative stop). 

s249Crim L.Rep. (BNA) 2104 (US.h b y  13, 1991). 

”420 U.S. 103 (1975). 

”Mchughlln. 49 CMI.L. Rep. at 2104. 

3SId. at 2107. 

”Id. at 2108 (Marshall. Blackmun, Stevens, JJ.. dissmting); Id. at 2108-111 (Scalia, I.. dissenting). 

=Id. at 2104. 

3’The Ninth C i t  held that Riverside County had violated Gerszefn’s requirement for a prompt review after the ddmhklrative processing of the 
arnst. See Mchughlin v. County of Riverside, 888 F.2d 1276 (9th CU. 1989). On the other hmd, the Supreme Court phtd out that the Second 
Circuit permitted sane delay in the probable cause review to combine It with other pretrial procedures.See Williams v. Wud, 845 F.2d 374 (2d Cir. 
1988). cet?. denfed, 488 U.S.1020 (1989). 

39Mclwghlin, 49 Crim.L. Rep. at 2106. 

“Id. at 2107. 

411d. , 
421d. 

431d. at 2107-08. 
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Four justices rejected the majority's forty-eight-hour 
rule. Justice Marshall, with whom Justices Blackmun and 
Stevens joined, agreed with Justice Scalia's separate dis
sent, which defmed "prompt" as "immediately upon 
completion of the 'administrative steps incident to 
arrest.' ''4Delay attributable to combining early pretrial 
proceedings with probable cause reviews are unaccept
able, and thus unreasonable. Justice Scalia went further, 
however, and defined what he believes to be a reasonable 
time within which to hold a review. The available data, 
various state procedures, and court cases c o n v i n d  Jus
tice Scalia that a twenty-four-hour rule would be 
appropriate.45 

Mchughlin presents some interesting questions for 
military procedure. The first question obviously is 
whether the case will apply to the military. Clearly it 
does.46 As a rule of constitutional criminal procedure, the 
rule requiring review of probable cause within forty-eight 
hours applies to the military unless some unique military 
exigency justifies a different rule. While technical argu
ments about differences in military procedure may 
abound, the simple fact is that the armed forces have no 
unique, compelling military necessity surrounding 
apprehension and pretrial confinement that would tend 
to justify a different rule. Moreover, technical argu
ments likely will fail because Gersrein-upon which 
McLaughlin was based-partially underlies the specific 
review procedures required by the Manual for Courts-
Martial.47 

A second question raised by Mchughlin is whether the 
military steps for initiating pretrial confinement suffice to 
provide a neutral review of probable cause within forty
eight hours. Specifically, does the commander's decision 
to impose pretrial confinement under the guidelines in the 
Manual48 constitute a neutral review? Judge Everett 
recently suggested that a commander ordering a soldier 
into pretrial confinement "must act in a neutral capac
ity."49 Arguably then, a neutral and detached com
mander's probable cause decision or review of pretrial 
confinement, if accomplished within forty-eight hours, 

uld. at 2108 (quoting Gerstefn, 420 U.S. at 114). 

451d. at 2110. 

rual for Courts-Martial? The answer to this question is 
found in the analysis to Rule for Courts-Martial (R.C.M.) 
305(i). The neutral and detached review within seven 
days called for by R.C.M.305(i) was intended, in part, to 
satisfy the requirements of Gersrein. The analysis,how
ever, states, "Federal courts are willing to tolerate delays 
of several days, so long as the defendant does not suffer 
prejudice beyond the codmement itself during such peri
0ds."5~ Mchughlin undermines this conclusion of the 
analysis. Obviously, seven days is now unreasonable, and 
no readily apparent circumstances justify keeping a 
seven-day rule. 

will satisfy Mchughlin. On the other hand, the practical 
workings of imposing pretrial confinement may jeopard
ize the imposing commander's neutrality. In many 
instances, for example, the commander who authorizes 
pretrial confiiement is the same individual who swears to 
the charges and thereby becomes an accuser. 

The next question is whether other procedures exist, or 
easily could be implemented, to satisfy the forty-eight
hour rule. Army procedures and structure seem to offer 
three possible alternatives. First, assuming an immediate 
commander is not neutral, pretrial confinement decisions 
can be made by the next senior commander in the cham 
of command. This would assure the neutral review 
demanded by Mctaughlin-a step removed from the 
potential accuser. A second possible alternative arises 
from the arrangement by which many jurisdictions vest 
final approval for pretrial confmement in the convening 
authority or a designee-often the staff judge advocate. 
That approval should include a probable cause review 
that potentially would satisfy Mchughlin. A third possi
ble alternative within the Army involves having part-time 
military magistrates at the installation level review the 
probable cause determination when pretrial confinement 
initially is processed,% Each of these alternatives can be 
implemented without changing the Manual and, arguably, 
each would satisfy the requirement for neutral review. 

One final question remains-that is, what impact does 
McLuughlin have upon the current provisions of the Man

h 

MWhile the Supreme Cart has lssumed that portions of the Billof Rights apply to the military, !he court of Military Appeals has indicated that all 
portions apply "except those which ...by necessary implication [a]Inapplicable." United States v. Jacoby. 29 C.M.R. 244,246-47 (C.M.A. 1960). 

47The Court of Milihry Appeals built upon Gersteln io Courtney v. W i l l i i ,  1 M.J. 267 (C.M.A. 1976). holding that a neutral review of k r h  
probable cause-that is. can the accused be detnined?--ond the bnsis for pretrial confinement-that is. ohould the accused be &taincd?-must OCCUT. 

R.C.M.3OS(i) specifically requirrSboth a review of the constitutionalbasis for mal d i n a n e n t  and the need for pretrial d i t . See R.C.M. 
305(i) analysis, at A21-16. 

"See R.C.M.305(d). 

49United States v. Sharrock, 32 MJ. 326, 333 (C.M.A. 1991) (Everett, S.J.. eancraring In the judgment). P 

%re Army Reg. 27-10, Legal Services: Military fustia.pans. 9-1, 9-2 (22 Dec. 1989). 

"R.C.M. 305(i) analysis, at A21-16. 
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.JCLE News 

1. Resident Course Quotas 
, .  

The Judge Advocate General's School restricts atten
dance at resident CLE courses to those who have 
received allocated quotas. If you have not received a 
welcome letter or pakket, you do not have a quota. 
Personnel may obtain quota allocations from local train
ing offices, which receive them from the MACOMs. 
Reservists obtain quotas through their unit or, if they are 
nonunit reservists, through ARPERCEN, ATIN: DARP-
OPS-JA, 9700 Page Boulevard, St. Louis, MO 
63132-5200. Army National Guard personnel request 
quotas through their units. The Judge Advocate Oeneral's 
School deals directly with MACOMS and other major 
agency training offices. To verify a quota, you must con
tact the Nonresident Instruction Branch, The Judge Advo
cate General's School, Army, Charlottesville, Virginia 
22903-178 1 (Telephone: aut'ovon 274-71 15, extension 
307; commercial phone: (804) 972-6307). 

2. TJAGSA CLE Course Schedule 

1991 

5-9 August: 48th Law of War Workshop (5F-F42). 

12-16 August: 15th Criminal Law New Developments 
Course (5F-F35). 

t-7 
19-23 August: 2d Senior Legal NCO Management 

COUE (512-71D/E/40/50). 

26-30 August: Environmental Law Division Workshop. 

9-13 September: loth Operational Law Seminar (5F-
F47). 

23-27 September: 4th Installation Contracting Course 
(5F-F18). 

7-1 1 October: 1991 JAO Annual Continuing Legal 
Education Workshop. 

15 October-20 December: 126th Basic Course, (5-27
(20).  

21-25 October: 108th Senior Officers Legal Orienta
tion (5F-Fl). 

21-25 October: 9th Federal Litigation Course (SF-F29). 

28 October-1 November: 49th Law of War Workshop 
(5F-F42). 

28 October-1 November: 29th Legal Assistance Course 

(5F-F23). 
4-8 November: 27th Criminal Trial Advocacy Course 

I 
(SF32). 

12-15 November: 5th Procurement Fraud Course (5F
m6). 

18-22 November: 33d Fiscal Law Course (5F-F12). 

2-6 December: 11th Operational Law Seminar (5F-
F47). 

9-13 December: 40th Federal Labor Relations Course 
(5Fm2). 

1992 

6-10 January: 109th Senior officer^ Legal Orientation 
(5F-F 1). 

13-17 January: 1992 Government Contract Law Sym
posium (5F-Fll). 

21 January-27 March 127th Basic Course (5-27-C20). 

3-7 February: 28th Criminal Trial Advocacy Course 
(5PF32). 

10-14 February: 110th Senior o f f i ~ e ~Legal Orienta
tion (5F-Fl). 

24 February-6 March: 126th Contract Attorneys 
C O U ~(5F-FlO). 

9-13 March: 30th Legal Assistance Course (5F-F23). 

16-20 March: 50th Law of War Workshop (5F-F42). 

23-27 March: 16th Administrative Law for Military 
Installations Course (5F-F24). 

30 March3 April: 6th Government Materiel Aquisi
tion Course (5F-F17). 

6-10 April: 111th Senior Officers Legal Orientation 
(5F-Fl). 

13-17 April: 12th Operational Law Seminar (5F-F47). 

13-17 April: 3d Law for Legal NCO's Course 
(512-71D/E/20/30). 

21-24 April: Reserve Component Judge Advocate 
Workshop (5F-F56). 

27 April-8 May: 127th Contract Attorneys Course (5F-
F10). 

18-22 May: 34th Fiscal Law Course (5F-F12). 

18-22 May: 41st Federal Labor Relations Course (SF-
F22). 

18 May3 June: 35th Military Judge Course (5F-F33). 

1-5 June: 112th Senior Officers Legal Orientation (5F-
Fl). 

8-10 June: 8th SJA Spouses' Course (5F-F60). 

8-12 June: 22d Staff Judge Advocate Course (5F-F52). 

15-26 June: JATI' Team Training (5F-F57). 
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15-26 June: JAOAC (Phase rr) (5F-F55). 

22-26 June: ,U.S. Army Claims Service Training 
Seminar. 

6- 10 July: 3d Legal Administrator’s Course 
(7A-550A1). 

8-10 July: 23d Methods of Instruction Course (5F-
MO). 

13-17 July: Professional Recruiting Training Seminar. 

13-17 July: 4th STARC JA Mobilization and Training 
Workhop. 

20 July-25 September: 128th Basic Course (5-27-C20). 

20-31 July: 128th Contract Attorneys Course (5F-F10). 

3 August-14 May 93: 41st Qraduate Course (5-27-
C22). 

3-7 August: 51st Law”ofWar Workshop (5PF42). 

10-14 August: 16th Criminal Law New Developments 
Course (5PF35). 

17-21 August: 3d Senior Legal NCO Management 
COUW(512-7lD/E/40/50). 

24-28 August: 113th Senior Officers Legal orientation 
(5F-Fl). I 

31 August4 September: 13th Operational Law Semi
nar (5F-F47). 

14-18 September: 9th Contra laims, Litigation, and 
Remedies Course (5F-F13). 

3. Civilian Sponsored CLE Courses 
I 

October 1991 . I 

2-4: FP, Understanding Overhead in Government Con-
Washington, DC. 

: FP, Practical Guide to FAR/DFAFtS, Las Vegas,
Nv. 

J 

4: NYSBA, The Art of Cross Examination, Long 
Island, NY. ,

4: NYSBA, New York Appellate Practice, New York, 
NY. 

’ 4-6: NITA, Advocacy Teacher Training Sessions, 

i d 

and Seizure; Recent U.S. Supreme 
Court Criminal Procedures Cas and h e  Law of Hear

7-8: FP, Government Contract Accounting, San Fran
cisco, CA. 

7-9: Fp, Practical Negotiation of Government Con- n 
tracts, Washington, DC. 

7-9: Fp,Cost Accounting Standards, Washington, DC. 

7-11: SLF, Short Course on Antitrust Law, Westin, 
Tx. I 

7-11: Fp,The Skills o ct Administratio 
ington, DC. 

8: NYSBA, Enforcement of Judgments, Long Island, 
NY. 

9: NYSBA, Structured Settlements, Buffalo, NY. 
I 

9-11: FP,Government Contract Claims, San Francisco, 
CA. 

10-11: FP,ERISA Claims & Litigation, washington, 
DC. 

10-1 1: FP, Government Environmental Contracting, 
Washington, DC. 

11: NYSBA, Structured Settlements, Syracuse, NY. 

, 13-16: NCDA, First Annual National Conference on 
Domestic Violence, Las Vegas, NV. -y 15-17: FP, Advanced Subcontracting and Teaming 
Agreements, San Diego, CA. 

16-17: FP, Rights in Technical Data & Patents, Wash
ington, DC. 

I ! 

I 

16-18: FP, Practical C ction Law, Boston, MA. 

16-18: FP, Changes & Claims in Qovernment Con
struction, San Diego, CA. 

17-18: SLF, Institute on Labor La 

17-18: FP, Practical Guide to FA 
ington, DC. 

17-18: LSU, 1991 Recent Develo 
& Jurisprudence, Monroe, LA. 

18: NYSBA, New York Appellate Practice, Rochester,
NY. 8 . 

. r’ 18: NYSBA, Strategy & Tactics in Business & Com
mercial Litigation, New York, NY. 

21-22: FP: ~xportControl of Equipmeit & ~ e ~ h n 0 1 
ogy, Santa Barbara, CA. 

’ 21-23: FF’, Changes in Government Contra 
7

Angeles, CA. 

25: NYSBA, New York Appellate Practice, Albany, 
NY. 
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25: NYSBA, Enforcement of Judgments, New York, 
NY. 

28-29: FF', aovemment Contract Accounting, Wash
ington, DC. t 

28-29; FP,a o v e m e n t  Environmental Contracting, 
San Francisco, CA. 

28-30: FP,Practical Environmental Law, Cotonado, 
CA. 

28-30; FP,Pension Law Today, La Jolla, CA. 

28-30: FP, Oovernment Contract Costs, San Diego, 
CA. 

28-November 1: FP, Concentrated Course in ciovern
ment Contracts, Washington, DC. 

29-November 1: ESI,Preparing and Analyzing State
ments of Work and Specifications, Denver, CO. 

31-November 1: FP, ERISA Claims & Litigation, New 
Orleans, LA. 

For further information on civilian courses, please con
tact the institution offering the course. The addresses 
appear in the February 1991 issue of The Army Lawyer. 

State Local Official-
*Alabama MCLE Commission 

! Alabama State Bar 1 

415 Dexter Ave. 
Montgomery, AL 36104 
205-269-1515 

4. Mandatory Continuing Legal Education Jurisdic
tions and Reporting Dates 

Thirty-six states currently have a mandatory continuing 
legal education (CLE)requirement. 

In these MCLE states, all active attorneys are required 
to attend approved continuing legal education programs 
for a specified number of hours each year or over a 
period of years. Additionally, bar members are required 
to report periodically either their compliance or reason 
for exemption from compliance. Due to the varied MCLE 
programs, J A W  Personnel Policies, para. 7-1IC (Oct. 
1988) provides that staying abreast of state bar require
ments is the responsibility of the individual judge advo
cate. State bar membership requirements and the 
availability of exemptions or waivers of MCLE for mili
tary personnel vary from jurisdiction to jurisdiction and 
are subject to change. TJAGSA resident CLE courses 
have been approved by most  o f  these MCLE 
jurisdictions. 

Listed below are those jurisdictions in which some 
form of mandatory continuing legal education has been 
adopted with a brief description of the requirement, the 
address of the local official, and the reporting date. The 
*'*" indicates that TJAOSA resident CLE courses have 
been approved by the state. 

Director, Programs and Public Services 

Division 

363 North First Ave. 

Phoenix, AZ 85003 

602-252-4804 


*Arkansas 	 Director of Professional Programs 
1501 N. University #311 
Little Rock, AR 72207 
501-664-8737 

*colorado 	 CLE 
Dominion Plaza Building 
600 17th St. 
Suite 5 2 0 4  
Denver, CO 80202 
303-893-8094 

California 	 State Bar of California 
100 Van Ness 
28th Floor 
San Francisco, CA 94102 
415-241-2100 
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CLE Requirements 
-12 hours per year. 

-Active duty military attorneys are exempt but 

must declare exemption. 

-Reporting date: 31 December. 


-15 hours each year including 2 hours profes

sional responsibility. 

-Reporting date: 15 July. 


-12 h o b  per year. 

-Reporting date: 30 June. 


-45 hours, including 2 hours of legal ethics 

during 3-year period. 

-Newly admitted attorneys must also complete 

15 hours in basic legal and trial skills within 

3 years. 

-Reporting date: Anytime within 3-year 

period. 

-36 hours every 36 months.Eight hours must be 

on legal ethics and/or law practice management, 

with at least 4 hours in legal ethics, 1 hour of 

substance abuse and emotional distress, and 1 

hour on the elimination of bibs. 

-Attorneys employed by the Federal Government 

are exempt. 

-Reporting date: Effective 1 February 1992. 

Credik eamed from 1 September 1991 may be 

carried forward to the initial campliance perid. 


DA PAM 27-50-223 57 



3-year 

"Delaware I Commission on CLE 30 hours during 2-year period. ,. , . 
831 Tatnall Street , -Reporting date: 31 July. 
Wilmington, DE 19801 
302-658-5856 1 , 

"Florida Director, Legal Specialization & Education 
The Florida Bar 

-30 hours during 3-year period, including 2, 
hours of legal ethics. 

650 Apalachee Parkway 
Tallahassee, FL 32399-2300 

-Active duty military are exempt but must 
declare exemption during reporting period. 

904-561-5690 -Reporting'date: ~ssignedmonth every 3 
Years. 

*Georgia Georgia Commission on Continuing Lawyer tb-12 hours per year, including 1 hour legal 
Competency ethics, 1 hour professionalism and 3,horn 
800 The Hurt Building trial practice (trial attorneys only): 
50 Hurt Plaza -Reporting date: 31 January. 

P
Atlanta,tOA 30303 

404-527-8710 I * 


*Idaho 	 Deputy Director -30 hours during period.Idaho State Bar -Reporting date: Every third y 
P.O. Box 895 on year of admission. 

I ' L lBoise, ID 83701-0898 
208-342-8959 

"Indiana 	 Indiana Commission for CLE 
101 West Ohio 
Suite 410 
Indianapolis, IN 46204 
317-232-1943 

*Iowa 	 Executive Director 
Commission on CLE 
State Capitol 

Des Moines, IA 50319 

515-281-3718 


*Kansas 	 CLE Commission 
Kansas Judicial Center 
301 West loth Street 
Room 23-S 
Topeka, KS 66612-1507 
913-357-65 10 

*Kentucky 	 CLE 
Kentucky Bar Association 
W. Main at Kentucky River 
Frankfort, KY 40601 
502-564-3795 

*Louisiana 	 CLE Coordinator 
Louisiana State Bar Association 
601 St. Charles Ave. 
New Orleans, LA 70130 
504-566-1600 

Michigan ' Executive Director 
State Bar of Michigan 
306 Townsend St. 
Lansing, MI 48933 
5 17-372-9030 

period (minim&'6 

-New &mitt& by examination are given 

3-year grace period beginning 1/1 before 

admission. 

-Reporting date: 31 December. 


-15 horn each year, including 2 hours of 
F


legal ethics during 2-year period. 

-Reporting date: 1 March. 


# 

-12 hours each year. 

-Reporting date: 1 July. 


-15 hours per year, hcluding 2 hours of legal 

ethics. 

-Bridge the Oap Training for new attorneys.' 

-Reporting &&:.June 30. 


including 1 hour of legal 

-Active duty military are exempt but must 

declare exemption. 


-Reporting date: 31 

-30 or 36 hours (depending on whether admit

ted in first pr second half of fiscal year) 

within 3 years of becoming active member of 

bar. Six or 12 horn the fm year, 12 hours 

second year and 12 hours third year. Courses 7 


must be taken in sequence identified by CLE 

Commission. 

-Reporting date: 31 March 
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*Minnesota 

r" 
*Mississippi 

*Missouri 

*Montana 

*Nevada 

*New Mexico 

*North Carolina 

*North Dakota 

*Ohio 

*Oklahoma 

Director, Minnesota State Board of CLE 

1 West Water St., Suite 250 

St. Paul, MN 55107 

6 12-297-1800 


CLE Administrator 

Mississippi Commission on CLE 

P.O. Box 2168 

Jackson, MS 39225-2168 

601-948-4471 


Director of Programs 

P.O. Box I19 

Jefferson City, MO 65102 

314-635-4128 


MCLE Administrator 

Montana Board of CLE 

P.O.Box 577 

Helena, MT 59624 

406-442-7660 


Executive Director 

Board of CLE 

295 Holcomb Avenue 

Suite 5-A 

Reno, NV 89502 

702-329-4443 


MCLE Administrator P.O.Box 25883 

Albuquerque, NM 87125 

505-842-6132 


Executive Director 

The North Carolina State Bar 

208 Fayetteville Street Mall 

P.O.Box 25148 

Raleigh, NC 27611 

9 19-733-0123 


North Dakota CLE Commission 

P.O.Box 2136 

Bismark, ND 58502 

01-255-1404 


Secretary of the Supreme Court 

Commission on CLE 

30 East Broad Street 

Second Floor 

Columbus, OH 43266-0419 

614-644-5470 


MCLE Administrator 

Oklahoma state Bar 

P.O.Box 53036 

Oklahoma City, OK 73152 

405-524-2365 
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-45 hours during 3-yearperiod.
-Reporting date: 30 August. 

-12 houts per year. 

-Active duty military attorneys are exempt, 

but must declare exemption. 

-Reporting date: 31 December. (In the process 

of changing to 1 August). 


-15 hours per year, including 3 hours legal 

ethics every 3 years. 

-New admittees 3 hours professionalism, 

legaujudicial ethics, or malpractice in 12 

months. 

-Reporting date: 31 July. 


-15 hours per year. 

-Reporting date: 1 March. 


-10 hours per year. 

-Reporting date: 1 March. 


-15 hours p r  year, including 1 hour of legal 

ethics. 

-Reporting date: 30 days after program. 


-12 hours per year including 2 hours of legal 

ethics. Special 3-hour block of ethics once 

every 3 yeas. 

-New attorneys 9 hours practical skills each 

of first 3 years of practice. 

-Armed Service members on full-time active 

duty exempt, but must declare exemption. 

-Reporting date: 28 February of s u d i g  

Year. 

-45 hours during 3-year period. 

-Reporting date: period ends 6/30; affidavit 

must be received by 7/31. 


-24 hours during 2-year period, including 2 

hours of legal ethics or professional respon

sibility every cycle, including instruction on 

substance abuse. 

-Active duty military are exempt, but pay a 

filing fee. 

-Reporting date: every 2 years by 31 January. 


-12 hours per year, including 1 hour of legal 

ethics. 

-Active duty military are exempt, but must 

declare exemption. 

-Reporting date: 15 February. 


DA PAM 27-50-223 59 



*Oregon 	 MCLE Adminiitrator 
Oregon State Bar 
5200 SW. Meadows Road 
P.O. Box 1689 
Lakc Oswego, OR 97034- 0889 
503-620-0222-ext. 368 

*South Carolina 	 Administrative Director 
Commission on Continuing Lawyer 
Competence 
P.O. Box 2138 
Columbia, SC 29202 
803-799-5578 

*Tennessee 	 Executive Director 
Commission on CLE 
214 2nd Ave. Suite 104 
Nashville, TN 37201 
615-242-6442 

*Texas Director of MCLE 
Texas State Bar 
Box 12487 
Capital Station 
Austin, TX 78711 
512-463-1442 

*Utah 	 MCLE Administrator 
645 S. 200 E. 
Salt Lake City, UT 84111-3834 
801-531-9077 
800-662-9054 

4 5  h m  during 3 - y a  period, including 6 

h o w  of legal ethics. New admittees-15 hours, 

10 must be in practical skills and 2 in ethics. 

- k p o h g  date: Initially date of birth; thereafter P 


all reporting periods end every 3 years except 

new admittees and reinstated members-an ini

tial 1-year perid 

-12 hours per year, including 6 hours ethics/ 

professional responsibility every 3 years in 

addition to annual MCLE requirement. 

-Active duty military attorneys are exempt, 

but must declare exemption. 

-Reporting date: 15 Jan~ary.  

-12 hours per year. 
-Active duty military attorneys are exempt. 

-Reporting date: 1 March. 


-15 hours per year, including 1 hour of legal 

ethics. 

-Reporting date: Last day of birth month 

yearly. 


-24 h o w  d a g  2 - y m  period, PIUS 3 hours 

of legal ethics. 

-Reporting date: End of 2-year period. 


*Vermont 	 Directors, MCLE Pavilion Office Building -20 hours during 2-year period, including 2 -. 
Post office 
Montpelier, VT 05602 
802-828-328 1 

*Virginia 	 Director of MCLE 
Virginia State Bar 
801 East Main Street 
10th Floor 
Richmond, VA 23219 
804-786-5973 

*Washington Executive Secretary 
Washington State Board of CLE 

500 Westin Building 

2001 6th Ave. 

Seattle, WA 98121-2599 

206-448-0433 


"West Virginia 	 MCLE Coordinator 
West Virginia State Bar 
State Capitol Charleston, WV 25305 
304-348-2456 

*Wisconsin Director 

hours of legal ethics. 

-Reporting date: 15 July. 


-8 hours per year. 

-Reporting date: 30 June (annual license 

renewal). 


-15 hours per year. 

-Reporting date: 31 January (May for supple

mentals with late filing fee; $50 1st year; 

$150 2nd year, $250 3rd year, etc.). 


-24 hours every 2 years, at least 3 hours must 

be in legal ethics or office management. 

-Reporting date: 30 June. 


-30 hours during 2-YW period.
Board of Attorneys Professional Competence -Reporting date: 20 January every other year. 

. "  Room 405 
Madison, WI 53703-3355 

law in Wisconsin are exempt. 

608-266-9760 
*Wyoming Wyoming State Bar 

P.O.Box 109 
Cheyenne, WY 82003-0109 

-15 hours per year. 
-Reporting date: 30 January. 

r'. 

307-632-9061 
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Current Material of Interest 


r*1. TJAGSA Materials Available Through Defense 
Technical Information Center 

Each year, TJAGSA publishes deskbooks and materials 
to support resident instruction. Much of this material is 
useful to judge advocates and government civilian 
attorneys who are not able to attend courses in their prac
tice areas. The School receives many requests each year 
for these materials. However, because outside distribution 
of these materials is not within the School’s mission, 
TJAGSA does not have the resources to provide publica
tions to individual requestors. 

To Drovide another avenue of availability, the Defense 
Tecgcal  Information Center @TIC) makes some of this 
material available to government users. An office may 
obtain this material in two ways. The first way is to get it 
through a user library on the installation. Most technical 
and school libraries are DTIC “users.” If they are 
“school” libraries, they may be free users. The second 
way is for the office or organization to become a govern
ment user. Government agency users pay five dollars per 
hard copy for reports of 1-100 pages and seven cents for 
each additional page over 100, or ninety-five cents per 
fiche copy. Overseas users may obtain one copy of a 
report at no charge. Practitioners may request the neces
sary information and forms to become registered as a user 

-?“. from: Defense Technical Information Center, Cameron 
c Station, Alexandria, VA 223 14-6145, telephone (703) 

274-7633, autovon 284-7633. 

Once registered, an office or other organization may 
open a deposit account with the National Technical Infor
mation Service to facilitate ordering materials. DTIC will 
provide information concerning this procedure when a 
practitioner submits a request for user status. 

DTIC provides users biweekly and cumulative indices. 
DTIC classifies these indices as a single confidential doc
ument, and mails them only to those DTIC users whose 
organizations have a facility clearance. This will not 
affect the ability of organizations to become DTIC users, 
nor will it affect the ordering of TJAffSA publications 
through DTIC. All TJAGSA publications are unclassified 
and The Army Lawyer will publish the relevant ordering 
information, such a s  DTIC numbers and titles. The fol
lowing TJAGSA publications are available through 
DTIC. The nine character identifier beginning with the 
letters AD are numbers assigned by DTIC; users must 
cite them when ordering publications. 

Contract Law 

AD B100211 Contract Law Seminar Ptoblems/JAGS
n ADK-86-1 (65 PgS).

c , 
AD A229148 Government Contract Law Deskbook 

Vol. l/ADK-CAC- 1-90- 1 (194 PgS). 

AD A229149 

AD B144679 

AD Bo92128 

AD B136218 

AD B135492 

AD B141421 

AD ~147096  

AD A226159 

AD B147389 

AD B147390 

AD A228272 

AD A229781 

AD 230618 

AD 230991 

Government Contract Law Deskbook, 
Val. 2/ADK-CAC-1-90-2 (213 pgs). 

F i a l  Law Course D~kboolJJA-506-90 
(270 pga. 

Legal Assistance-

USAREm Legal Assistance mdbOOk/ 

JAGS-ADA-85-5 (3 15 pp).  


Legal Assistance officeAdministration 

Guide/JAGS-ADA-89-l (195 pgs). 


Legal Assistance Consumer Law Guide 

/JAGS-ADA-89-3 (609 pp).  


Legal Assistance Attorney’s Federal 

Income Tax Guide/JA-266-90 (230 pgs). 


Legal Assistance Guide: Office 

Directory/JA-267-90 (178 pgs). 


Model Tax Assistance Program/ 

JA-275-90 (101 PgS). 


Legal Assistance Guide: Notarial/ 

JA-268-90 (134 PgS). 


Legal Assistance Guide: Real Property/ 

JA-261-90 (294 pe) .  


Legal Assistance: Preventive Law 

Series/JA-276-90 (200 pgs). 


Legal Assistance Guide: Family Law/ 

ACE-ST-263-90 (711 pgs). 

Legal Assistance Gui&. Soldiers’ and 

Sailors’ Civil Relief Act/JA-260-91 (73 

Pgs).

Legal Assistance Guide: Wills/ 

JA-262-90 (488 pgs). 


Administrative and Civil Law 
AD B139524 	 Government Information Practices/ 

JAffS-ADA-89-6 (416 pe ) .  

AD B139522 	 Defensive Federal Litigation/JAGS-
ADA-89-7 (862 PgS). 

AD B145359 	 Reports of Survey and Line of Duty 
Determinations/ACLST-23 1-90 (79 
PPI. 

AD A199644 	 The Staff Judge Advocate OFficer Man
ager’s HandboolJACTL-ST-290. 

AD B145704 AR 15-6 Investigations: Programmed 
Instruction/JA-281-90 (48 pgs). 

Labor Law 
AD B145934 The Law of Federal Labor-Management 

Relations/JA-211-90 (433 pgs). 
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AD B145705 	 Law of Federal Employment/ACL 
ST-210-90 (458 pgs). 

Developments, Doctrine & Literature 

AD B124193 	 Military Citation/JAOS-DD-88-1 (37 
PgsJ 

CrimJnal Law 

AD B100212 	 Reserve Component Criminal Law PES/ 
JAOS-ADC-86-1 (88 pp) .  

AD B135506 	 Criminal Law Deskbook Crimes & 
Defenses/JAOS-ADC-89-1 (205 pgs). 

AD B135459 	 Senior Officers Legal Orientation/JAcfS-
ADC-89-2 (225 pgs). 

AD B137070 	 Criminal Law, Unauthorized Absences/ 
JAOS-ADC-89-3 (87 PgS). 

AD B140529 	 Criminal Law, Nonjudicial Punishment/ 
JAOS-ADC-89-4 (43 pg~) .  

AD B140543 	 Trial Counsel & Defense Counsel 
Handbook/JAOS-ADC-96 (469 pgs). 

*AD United States Attorney Prosecutors\ 
A233-621 JA-338-91 (331 PES). 

Reserve Affairs 
AD B136361 	 Reserve Component JAW Personnel 

Policies Handbook/JAOS-ORA-89-1 
(188 pgs). 

The following CID publication is also available 
through DTIC: 

AD A145966 	 USACIDC Pam 195-8, Criminal I ~ v ~ s 
tigations, Violation of the USC in 
Economic Crime Investigations (250 
Pgsh 

Those ordering publications are reminded that they are 
for government use only. 

*Indicates new publication or revised edition. 

2. Regulations & Pamphlets 

a. Obtaining Manuals for Courts-Martial, DA Pams, 
Army Regulations, Field Manuals, and Training 
Circulars. 

(1) The U.S. Army Publications Distribution Center 
at Baltimore stocks and distributes DA publications and 
blank form that have Armywide use. Their address is: 

Commander 

U.S. Army Publications Distribution Center 

2800 Eastern Blvd. 

Baltimore, MD 21220-2896 


(2) Units must have publications accounts to use any 
part of the publications distribution system. The follow

ing extract from AR 25-30 is provided to assist Active, 
Reserve, and National Guard units. 

The units below are authorized publications 
haccounts with the USAPDCs. 

(1) Active Amy. 

(a) Units organized under a PAC. A PAC that 
supports battalion-size units will request a amsoli
dated publications accolMt for the entice battalion 
except when subordinate units in the battalion are 
geographically remote.To establish OUI account, the 
PAC will forward a DA Form 12-R (Request for 
Establishment of a Publications Account) and sup 
porting DA 12-series forms through their DCSIM 
or DOIM, as appropriate, to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Baltimore, MD 
21220-2896. The PAC will manage all accounts 
established for the battalion it supports. (Instnrc
tions for the use of DA 12-series forms and a 
reproducible copy of the forms are in DA Pam 
25-33.) 

(b) Units not organized under a PAC. Units 
that ace detachment size and above may have a pub
tications account. To establish an account, these 
units will submit a DA Form 12-R and supporting 
DA 12-series forms through their DCSIM or 
DOIM, a s  appropriate, to the Baltimore USAPDC, 
2800 Eastern Boulevard, Baltimore, MD 
21220-2896. 

(c) Staffsections of F‘OAs, MACOMs, installa
tions, and combat divisions. These staff sections 
may establish a single account for each major staff 
element. To establish an account, these units will 
follow the procedure in (6)above. 

(2) ARNG units that are company size to State 
adjutants general. To establish an account, these 
units will submit a DA Form 12-R and supporting 
DA 12-series forms through their State adjutants 
general to the Baltimore USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. 

(3) USAR units that are company size and above 
and staffsectionsfrom division level and abbve. To 
establish an account, these units will submit a DA 
Form 12-R and supporting DA 12-series forms 
through their supporting installation and CONUSA 
to the Baltimore USAPDC, 2800 Eastern Boule
vard, Baltimore, MD 21220-2896. 

(4) ROTC elements. To establish an account, 
ROTC regions will submit a DA Form 12-R and 
supporting DA 12-series forms through their sup 
porting installation and TRADOC DCSIM to the F 

Baltimore USAPDC, 2800 Eastern Boulevard, Bal
timore, MD 21220-2896. Senior and junior ROTC 
units will submit a DA Form 12-R and supporting 
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DA 12-series forms through their supporting 
installation, regional headquarters, and TRADOC 
DCSIM to theBaltimore USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. 

Units not described in [the paragraph] above may 
be authorized accounts. To establish accounts, these 
units must send their requests through their DCSIM 
or DOIM, as appropriate, to Commander,USAPPC, 
A'IT": ASQZNV, Alexandria, VA 22331-0302. 

Specific instructions for establishing initial dis
tribution requirements are in DA Pam 25-33. 

If your unit does not have a copy of DA Pam 25-33, 
one may be requested by calling the Baltimore USAPDC 
at (301) 671-4335. 

(3) Units that have established initial distribution 
requirements will receive copies of new, revised, and 
changed publications as soon as they are printed. 

(4) Units that require publicafions that are not on 
their initial distribution list can requisition publications 
using DA Form 4569. AI1 DA Form 4569 r&ktS will be 
sent to the Baltimore USAPDC, 2800 Eastern Boulevard, 
Baltimore, MD 21220-2896. They may be reached at 
(301) 671-4335. 

(5) Civilians can obtain DA Pams through the 
National Technical Information Service (NTIS), 5285 
Port Royal Road, Springfield, Virginia 22161. They can 
be reached at (703) 487-4684. 

(6) Navy, Air Force, and Marine JAGS can request 
up to ten copies of DA P a m  by writing to U.S.Army 
Publications Distribution Center,ATTN: DAIM-APC-
BD, 2800 Eastern Boulevard,  Baltimore, MD 
21220-2896. Telephone (301) 67 1-4335. 

b. New publications and changes t 
publications. 

Number Title Date- -
AR 24-3 information Management 15 Feb 91 

Army Life Cycle Manage
ment of Information 
Systems, Interim Change 
101 

AR 362  Audit Reports and Followup 26 Apr 91 

AR 135-7 	 Army National Guard and 1 Mar 91 
Army Reserve, Interim 
Change 101 

AR 195-3 	 Criminal Investigation, 15 Apr 91 
Interim Change 101 

AR 350-28 Army Exercises 12 Apr 91 
AR 360-61 Community Relations, 7 Dec 90 

Interim Change 101 

AR 530-1 	 Operations Security 1 May 91 
(OPSEC) 

AR 612-201 	 Personnel Processing, 4 Jan 91 
Interim Change 101 . ,  

CIR 25-91-1 	 1991 Contemporary Military 12 Apr 91 
Reading List 

CIR 25-91-2 	 Maintenance of Equipment 10 May 91 
for Sustainiig Base Mor
mation Systems 

CIR 40-91-330 N 91 Medical, Dental, and 15 May 91 
Veterinarian Care Rates, 
Rates for Subsistence, and 
Crediting M 91 

m Joint Federal Travel 1 May 91 
Regulations-Uniformed 
Services, Change 53 

PAM 25-69 	 List of Approved Recurring Apr 91 
Management Information 
Requirements 

UPDATE 23 	 Message Address Dirmtory 1 May 91 
DOD Military Pay and 9Dec90 
Allowances, Change 22 

3. OTJAG Bulletin Board System. 

a. Numerous TJAGSA publications are available on the 
OTJAO Bulletin Board System (OTJAOBBS). Users can 
sign on the OTJAO BBS by dialing (703) 693-4143 with 
the following telecommunications configuration: 2400 
baud; parity-none; 8 bits; 1 stop bit; full duplex; Xon/ 
Xoff supported, VTlOO terminal emulation. Once logged 
on, the system will greet the user with an opening menu. 
Members need only answer the prompts to call up and 
download desired publications. The system will ask new 
users to answer several questions and will then instruct 
them that they can use the OTJAG BBS after they receive 
membership confirmation, which takes approximately 
fortytight hours. TheArmy fuwyer will publish informa
tion on new publications and materials as they become 
available through the OTJAO BBS. Following are 
instructions for downloading publications and a list of 
TJAGSA publications that currently are available on the 
OTJAO BBS. The TJAOSA Literature and Publications 
Office welcomes suggestions that would make accessing, 
downloading, printing, and distributing OTJAC3 BBS 
publications easier and more efficient. Please send sug
gestions to The Judge Advocate General's School, Litera
ture and Publications Office, ATTN: JAGS-DDL, 
Charlottesville, VA 22903-1781. 

b. Instructions for Downloading Files From the 
OTJAG Bulletin Board System. 

(1) Log-on to the OTJAO BBS using ENABLE and 
the communicationsparameters listed in subparagraph a 
above. 
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b (2) If you never have downloaded files before, you 
will need the file decompression program that the 
OTJAG BBS uses to facilitate rapid transfer of files over 
the phone lines. This program is known asrthe PKZIP 
utility. To download it onto your hard drive, take the fol
lowing actions after logging on: i 

(a) When the system asks, “Main Board Com
mand?” Join a conference by entering ti]. ’ b 

(b) From the Conference Menu, select the Auto
mation Conference by entering [12]. 

(c) Once you have joined the Automation Con
ference, enter [d] to Download a file. 

(d) When prompted to select a file name, enter 
[pkzllO.exe]. Thii is the PKWP utility file. 

(e) If prompted to select a communications pro
tocol, enter [XI for X-modem (ENABLE) protocol. ~ , “ 

(f) The system will respond by giving you data 
such as download time and file size. You should then 
press the F10 key, which will give you a top-line menu. 
From this menu, select [fJfor Files, followed by [r] for 
Receive, followed by [XI for X-modem protocol. 

(g) The menu ‘then will ask for a file name. Enter 
[c:kkzl lO.exe]. 

(h) The OTJAO BBS and your computer will take 
r from here. Downloading the file takes about twenty 

minutes. Your computer will beep when file.transfer is 
complete. Your hard drive now will have the compressed 
version of the decompression program needed to explode 
files with the **.ZIP”extension. 

(i) When file transfer is  complete, enter [a] to 
Abandon the conference. Then enter tg] for Good-bye to 
log-off of the OTJAO BBS. 

0’) To use’the decompression program, you will 
have to decompress, or “explode,” the program itself. To 
accomplish this,boot-up intoDOS and enter [PkzllO] at 
the C> prompt. The PKWP utility then will execute, con
verting its files to usable format. When it has completed 
this processi your hard drive will have the usab 
exploded version of the PKZIP utility program. 

d a file, after logging on to the 
OTJAO BBS, take the following steps: 

(a) When asked to select a “ d Com
mand?” enter [d] to Download a file. 

i , 

(b) Enter the name of the file you want to down
load from subparagraph c below. 

(c) If prompted to select a communlcations pro
tocol, enter [XI for X-modem (ENABLE) protocol. 

(d) q t e r  the OTJAO BBS -ponds with the t h e  
and.size’&ta,’type F10. From the topline menu, select 
[fJfor Fdes,followed by [r] for Receive, followed by [XI 
for X-mudem protocol. ,---

e) When asked to enter a filename, enter 
x.yyy] where xxxxx.yyy is the name of the frle 

you wish ta download. 

( computers take over from here, until you 
hear a beep, which signals that file transfer is complete. 
The fie you downloaded will have been saved on your 
hard drive. 

. (g) After file transfer is complete, log-off of the 
OTJAO BBS by entering k] to say Good-bye. 

(4) To use a downloaded file, take the following 
steps: ) I  ’ 

I (a) If the file was not a compressed file, it will be 
usable on ENABLE out prior conversion. Select the 
file as you would any ENABLE word processing file. 
ENABLE will give you a bottom-line menu contaiaing 
Several other word processing languages. From this 
menu, select “ASCII.” After the document appears, you 
can process it like any other ENABLE file. 

(b) If the file was compressed (having the “.ZIP*’ 
extension) you will have to “explode” it before entering 

NABLE prdgram. ‘From the DOS operating system 
rompt, enter [pkunzip{space)xxxxx.zip] (where 

9 .  xxxxx.zip” signifies the name of the file you down
loaded from the OTJAG BBS). The PKZE utility will 
explode the compressed file and make a new file with the 
same name, but with a new “.DOC” extension. Now 
enter ENABLE and call  up the exploded f i le  
:‘xxxxx.DOC” by following the instructions in paragraph 
4(a) above. . 

. TJAGSA PublicationsAvailable Through the OTJAG 
RBS. Below is a l i t  of publications available through the 
OTJAO BBS. AI1 active Army JAG offices, and all 
Reserve and National Guard organizations having com
puter telecommunications capabilities, should download 
desired publications from +e OTJAO BBS using the 
instructions in-paragraphs a and b above. Reserve and 
National Quard organ&tions without organic computer 
telecommunications capabilities, and individual mobiliza
tion augmentees (IMA) having a bona fide military need 
for these publications, may request computer diskettes 
containing the publications listed below from the appro
priate proponent academic division (Administrative and 
Civil Law; Criminal Law; Contract Law; International 
Law; or Doctrine, Developments, and Literature) at The 
Judge Advocate Genera13 School, Charlottesville, VA 
22903-1781. Requests must be accompanied by one 5V4 
-inch or 37z-inch blank, formatted diskette for each file. 
d addition, requests from IMASmust contain a statement 
which verifies that they need the requested publications 
for purposes related to their military practice of law. 
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Fdename Title- JA266.zLp Legal Assistance Attorney’s Federal 

121CAC.ZIP The April 1990 Contract Law 
Deskbook from the l2lst Contract 

Income Tax Supplement 
JA267.zIp Army Legal Auitance Information 

f-
199oYIR.m 

Attorneys Course 

1990 Contract Law Year in Review 

Directory 

JA268.ZIF’ Legal Assistance Notorial Ouide 
in ASCII format. It was originally 
provided at the 1991 Government 
Contract Law Symposium at 
TJAGSA 

JA269.wp Federal Tax Infonnation Series 

JA27 1.ZIP h g a l  Assistance OFfiCc Administra-
tion 

I 

330xALL.ZIP JA 330, Nonjudicial Punishment Pro-
grammed Instruction, TJAOSA 

JA272.ZIP Legal Assishce Deployment Guide 
JA281.ZIP AR 15-6 Investigations 

Criminal Law Division JA285A.ZIP Senior Officer’s k g a l  Orientation 1 
ALAw.zIP Army Lawyer and Military Law 

Review Database in ENABLE 2.15. 
JA285B.m Senior Officer’s Legal Orientation 2 

Updated through 1989 Army Lawyer JA29o.zIP SJA Office Manager’s Handbook 
Index. It includes a menu system 
and an explanatory memorandum, 

JA296A.m Administrative & Civil Law Hand-
book I 

ARLAWMEM.WPF 
JA296B.ZIP Administrative & Civil Law Hand-

CCLR.ZIP Contract Claims, Litigation, & Rem- book 2 
edies 

JA296C.ZIP Administrative & Civil Law Hand-
FISCALBK.ZIF’ The November 1990 Fiscal Law book 3 

Deskbook from .the Contract Law 
Division, TJAGSA JA296D.m Administrative & Civil Law 

Deskbook 4 
FISCALBKZIP May 1990 Fiscal Law Course 

Deskbook in ASCII format JA296F.ARC Administrative & Civil Law 
Deskbook 6 

f’”. JA200A.ZIP Defensive Federal Litigation 1 
Contract Law Year in Review-1989YIR89.ZIP 

JA200B.ZIP 

JA210A.ZIP 

JA210B.ZIP 

Defensive Federal Litigation 2 

Law of Federal Employment 1 

Law of Federal Employment 2 

4. TJAGSA Information Management Items. 

a. Each member of the staff and faculty at The Judge 
Advocate Oeneral’s School (TJAGSA) has access to the 

JA23 1.ZP 

JA235.ZIP 

JA240FTl.ZIP 

JA240PT2.ZIP 

Reports of Survey & Line of Duty 
Determinations Programmed Instruc-
tion. 

Government Information Practices 

Claims-Programmed Text 1 

Claims-Programmed Text 2 

Defense Data Network (DDN) for electronic mail (e-
mail). To pass information to someone at TJAGSA, or to 
obtain an e-mail address for someone at TJAGSA, a 
DDN user should send an e-mail message to: 

* ‘postmaster@jags2.jag.virginia.edu” 

The TJAGSA Automation Management Officer also is 
compiling a list of JAG Corps e-mail addresses. If you 

JA24I.zTp 

JA26O.ZIP 

Federal Tort Claims Act 

Soldiers’ & Sailors’ Civil Relief Act 

have an account accessible through either DDN or 
PROFS (TRADOC system) please send a message con-
taining your e-mail address to the postmaster address for 

JA261.ZIP Legal Assistance Real Property DDN, or to “crankc(lee)” for PROFS. 
Guide b. Personnel desiring to reach someone at TJAOSA via 

JA262.ZIP 

JA263A.m 

Legal Assistance Wills Guide 

Legal Assistance Family Law 1 

autovon should dial 274-7115 to get the TJAGSA recep-
tionist; then ask for the extension of the office you wish 
to reach. 

JA265A.ZIP Legal Assistance Consumer Law 
Guide 1 

c. Personnel having access to FTS 2000 can reach 
TJAGSA by dialing 924-6300 for the receptionist or 

JA265B.m Legal Assistance Consumer Law 924-6- plus the three-digit extension you want to reach. 
Guide 2 d. The Judge Advocate General’s School also has a 

JA265C.ZP Legal Assistance Consumer Law 
Guide 3 

toll-free telephone number. To call TJAGSA, dial 
1-800-552-3978. 
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5. The Army Law Library System. 

With the closure and realignment of many Army 
installations, The Army Law Library System (ALLS) has 
become the point of contact for redistribution of materials 
contained in law libraries on those installations. The 
Army Lawyer will continue to publish lists of law library 
materials made available as a result of base closures. Law 
librarians having resources available for redistribution 
should contact Ms. Helena Daidone, JALS-DDS, The 
Judge Advocate General's School, U.S. Army, Charlot
tesville, VA 22903-1781. Telephone numbers are autovon 
274-7115 ext. 394, commercial (804) 972-6394, or fax 
(804) 972-6386. 

6. Literature and Publications Office Items. 
a. The School currently has a large inventory of back 

issws of The Army Lawyer and the Military Law Review. 
Practitioners who desire back issues of either of these 
publications should send a request to Ms. Eva Skinner, 
JAGS-DDL, The Judge Advocate General's School, 
Charlottesville, VA 22903-1781. Not all issues are avail
able and some are in limited quantities Accordingly, we 
will fill requests in the order that they arrive by mail. 

b. Volume 131 of the Military Law &view encountered 
shipping problems.If you have not received It, please write 
to Ms. Eva Skinner, JAGS-DDL, The Judge Advocate Oen
eral's School, Charlottesville, VA 22903-1781. 
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By Order of the Secretary ot the Army: 

CARL E. VUONO 
General, Unlted Stares Amy 
Chlef of Staff 

Offlclal: 

PATRICIA P. HICKERSON 
Colonel, Unlted stares Amy 
The Adjutant General 

Department of the Army 

The Judge Advocate General'. School 

US Army 

A n N :  JAGS-DDL 

Charlottesvllle, YA 22903-1 781 


'h. 

Distrlbutlon: Special 

SECOND CLASS MAIL 

c 

PIN: 068468-000 
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